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A INTRODUCTION

Simply because a government agency contracts for public services |
with a private, nonprofit corporation and exercises appropriate budgetafy
- oversight over the expenditure of public .monies for those services does
not transform the employees of fhe nonprofit corporation into public
employees or convert the corporation into a de facto government agenny
for purposes of the Public Employees Retirement System (“PERS”), RCW
41.40.

Four private, nonproﬁt corporations (“the¥ corporations”) contract
with King County to provide public defense services. The corborations’
employees are not pubiié employees eligible for enrollment in PERS, nor
are the corporations de facto County agencies. King County does not
control the work of the corporations’ employees within the meaning of
traditional =~ common - law master-servant principles  under
RCW 41.40.010(22) and WAC 415-.02-110. Moreover, the corporations
are not pubiic agencies created by fhe Legislature or the King County
Council. The corporations fail to meet the definition of a PERS employer.
| RCW 41.40.010(4)(a).

Under the trial court’s articulated rationale for making the class
members PERS-eligible, virtually any employee of government

contractors in Washington would become 'PERS'-eligible, and numerous

Brief of Appellant - 1



contractors would become de facto government agencies. This was névér
intended by the Legislature in enacting PERS and would literally bust
local and state budgets.

In addition, the employees here are estopped from claiming they
are public employees for purposes of PERS because their status has been

| litigated. Moreover, the efnployees ‘have sought and obtained benefits
available only to private, not public, employees. Finally, some of the

corporations’ employees have organized into unions subject to the
jurisdiction of the National Labor 'Rélations Board (“NLRB”). The NLRB
has no jurisdiction over public employees.

The corporations’ empldyees are not eligible for PERS benefits.
B. ASSIGNMENTS OF ERROR |

€] Assignments of Brror

1. The trial court erred in entering its written decision on
February 9, 2009.

2. The trial éourt erred in making finding of fﬁCt number 1.

3. The trial court er_red in making finding of fact number_z..

4. The trial court erred in making ﬁ‘nding of fact number 3.

5. The trial court erred in making finding of fact humber 8.

6. The trial court erred in making finding of fact number 9.

7. The trial court erred in making finding of fact number 13.

Brief of Appellant - 2



10,
11.
12.

13.
14.
15.
16.
17.
18.
19.
20.
21.

- 22,

24.
23.
26.
27.

28.

The trial court erred in making finding of fact number 14.

The trial court erred in making finding of fact number 15.

. The trial court erred in making finding of fact number 16.

The trial court erred in making finding of fact number 17.-

The trial court erred in making finding of fact number 18.

The trial court erred in making finding of fact number 21.

The trial court erred in making finding of fact number 25.
The trial court erred in making finding of fact number 29.
The trial court erred in making finding of fact number 32.

The trial court erred in making finding of fact number 33.

 The trial court erred in making finding of fact number 34.

The trial court erred in making finding of fact number 39.

The trial court erred in making finding of fact number 47.

The trial court erred in making finding of fact number 49.

The trial court erred in making finding of fact number 50.

The trial court erred in making finding of fact number 52.

| The trial court erred in making finding of fact number 54.

The trial court erred in making finding of fact number 55.

The trial court“erred' in making finding of fact number 56.

- The trial court erred in making finding of fact number 57.

The trial court erred in making finding of fact number 58.

Brief of Appellant - 3



29.  The trial court erred in making finding of fact number 59.
30.  The trial court erred in making finding of fact number 60.
31.  The trial court erred in making finding of fact number 61.
32, The trial court erred in making finding of fact number 62.
33.  The trial court erréd n making finding of fact number 63.
34.  Thetrial couﬁ erred in making finding of fact number 64.
35.  The trial court erred in making finding of fact number 67.
36. Thé trial court erred in making finding of fact number 68_.
37.  The triai court erred in making finding of fact number 69.
38.  The trial court éxred in making finding of fact number 73.
39.  The trial court erred in making ﬁnding of fact number 75.
40.  The trial court erred in ﬁahng finding éf fact number 76.
- :41. ; The trial court erred in making finding of fact number &3.
42.  The trial court erred in makingr finding of fact number 94.
| 43, The triai court erred in making finding of fact number 99.
44. - The trial court erred in making finding of fact number 100.
45.  The trial court erred in making finding of fact number 105.
46. - The trial court erred in making finding of fact nurhber 106.

47.  The trial court erred in entering conclusion of law number

Brief of Appellant - 4



48.  The trial court erred in entefing conclusion of law number

2.

49.  The trial court erred in entering conclusion of law number
3.

50.  The trial court erred in entering conclusion of law number
4,

51.  The trial court erred in entering conclusion of law number
5.

| 52.  The trial court erred in entering its order granting an

injunction on April 17, 2009, |

(2)  Issues Pertaining to Assignments of Error

1. Do the employees of the corporations with whom King
County contracts meet the definition of employees within the meaning of
RCW 41.40.010(22) and interpretive regulaﬁons of the Department of
Retirement Systems (“DRS”) such that the County must enroll them in
PERS‘? (Assignments of Error Numbers 1, 18, 26, 29, 34-37, 40-41, 44,
47-48, 50, 52)

2. | Are the corpérations with which King County contracts de
facto public agencies, thereby meeting the definition of “public employer”
in RCW 41.40.010(4)(a), requiring their employeés to be enrolled in

PERS‘? (Assignments of Error Numbers 1-44, 47-52)

Brief of Appellant - 5



3. Are the employees estopped from claiming they are public |
employees where prior litigation has determined the employees of one of
the. corporations .are not P’ERS.-eligible, they have chosen retirement
beneﬁté available only to private employees, they have organized in labor
organizations subject to NLRB jurisdiction, and tﬁe NLRB does not have
' jurisdiction over public employees under 29 TU.S.C. § 152(2)?"
(Assignments of Error Numbers 1, 16, 17, 45-47)

'C.  STATEMENT OF THE CASE
T'hevbas.i;c facts in this case are largely undisputed.

~ In King County, indigent criminal defense services are and have
historically been provided by private, independent public defender
corporaﬁoﬁs who contract with the County to provide such services.! CP
5464. * The corporations employ their own attorneys, iﬁvestigatofs,
| paralegals, social workers, and other staff. Id. -The County established the
Office of Public Defense, a division bf the County’s executive branch, to

| negotiate and administer its public defense contracts. Id.‘-; CP 3659.2
’i‘he use of independent corporations to provide indigent criminal

defense services was extremely important to the founders of the County’s

! King County, like other local governments, provides services to defendants
who demonstrate financial need for such services. RCW 10.101.030; King County Code
§ 2.60.010. _ . .

2 In 2002, the name of King County’s Office of Public Defense was changed to
the Office of the Public Defender. CP 5464. The term “OPD” refers to either.

Brief of Appellant - 6



defender system, to the leaders of .the newly formed corporations, to
members of the bench and bar, and to County officials. CP 5449. After
researching existing public defense systems a:roundv the country, those
groups came to believe that governmental entities could have significant
and unwanted control over the employees they hired and the decisions
they made for clients. Id. Corporate independence was thus their highest

‘priority. Id.

(1) The Public Defender Corporations

()  The Defender Association (“TDA”)

TDA is a nonproﬁt; tax exempt’ corporationvfoimded in 1969 by a
group of Seattle attorneys and community activists. CP 2792, 5448, 6097,
6176-77, 6278-99. It initially providéd public defense services to the City
of Seattle. CP 2792; 5448. In 1970, it negotiated the first contract to
provide public defense services to King County. CP 2792. It continues to
contract with the County and the City of Seattle. CP 3107-08.

TDA is governed by an independent board of directors and
operates pursuant to its own bylawé. CP 1267-68, 2968-70, 6177, 6278-
99. The board does not include County employees. CP 1268, 2969-70.
TDA has an office in Seattle near both thé Seattle Municipal and King

County Superior courthouses, and an office in Kent. CP 3105. It employs

-3 Internal Revenue Code, 26 U.S.C. § 501(c)(3).
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approximately 80 a&omeys representing more than 11,000 clients per year
in felony, misdemeanor, juvenile, family advocacy, and civil commitment
cases, and handles a number of appeals at all levels of the state courts. CP
6177 . ‘It also employs a staff of proféssional_investigators,, social workers,
paralegals and clerical employees. Id.

All non-supervisory attorneys and staff who wofk for TDA are
members' of the Service Employees International Union Local 925
(“SEIU”).. CP 2793, 3093-94. TDA and SEIU entered into their most
recent collective bargaim'hg eetgreement‘ for 2004 through 2008 after
lengthy negotiations. CP 3093, 5183-5225. King County did not
participate in those negotiations. CP 2793-94, 3094.

The collective bargaining agreemént between TDA and SEIU
govei'ns most aspects of the employment relationship. CP 3094-95; 5183-
5225. The NLRB has jurisdiction over TDA as the private employer of |
the employees in the bargaining unit, all of whom are members of the'
certified class in this case. CP 90, 5188, 5224-25.

(b)  Associated Counsel for the Accused (“ACA”)

V ACA'.is a private, nonproﬁf corporation formed in 1973 to provide
legal services to indigent criminal defendants; shortly thereafter, it entered
into its first public defense contract with King County. CP 6172, 6186-90.

ACA is one of the two largest corporations providing indigent defense
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services in King County. CP 2820. ACA considefs itself the “primary
public defender for King County and the City of Seattle.” CP 2843, 6172.
ACA operates pursuant to its articles of incorporation and bylaws. .CP
4829-41. It is governed by an independent board of directors whose
members are not County employees. CP 2819-20, 3151.-

i ACA maintains offices in both Seattle and Kent. CP ’6172. It
pn'mdrily prOvides services to people accnsed of crimes or subject to
involuntary commitment. Id. It also provides services to people in need
of legal help in dmg court, juvenile couft, and rnental healfh court, nnd mn
dependency and contempt cases. Id. | It currently employs approximately
90 attorneysv and 50 or more investigators, paralegals, and other non-
attorney staff. CP 2821, 6173-74. ACA does not contract exclusively
with Klng County bgcauSe it also contracts with the City of Seattle to
- provide pdblic defense services to defendants with cases in Seattle
Municipal Court and Seattle Mental Health Court. ‘CP 2843, 2845, 6172.
ACA e'zmployees‘ are not unionized; all of itsv employees are at-will. CP
4873. |

- (0 Society of Counsel Representing Accused Persons
“SCRAP” ‘ v

‘SCRAP is a private, nonprofit public defense law firm with offices .

in Seattle and Kent. CP 3062, 6036, 6182. It was founded in 1976 to
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provide representation to indigent minors accused of misdemeanor and
felony offenses, and to parents and minors in abuse and ‘neg.lect
dependency cases. CP 2873-74, 3301, 6182. To further its mission,
SCRAP has enteréd into .partnerships with 1ocal human service agencies
and neighborhood groups to pfovide menforing aﬁd legal representation to
at-risk youth of coldr. CP 6182. SCRAP operatés pursuant. to its articles
of incorporation and bylaws. : CP 3965-80. It is governed by an
independgnt board of directors whose mefnbers ‘are not County employees. -
CP 3062, 3301. |

SCRAP now employs more than 90 people, including attorneys,
investigators, paralegals, social workers, and clerical and administrative
staff. CP 2880-81. Its employees are employed at-will and are not

unionized. CP 2881, 2914, 3183.%

(d  Northwest Defenders Aésdciation (“NDA”)
NDA was formed in 1988 to defend indigent clients against adult
and juvenile criminal vcharges' and to represent children and parents in

dependency proceedings. CP 5973, 6180. NDA operates pursuant to its

* In 1996 and again in 1999, Teamsters Local 117 attempted unsuccessfully to
organize SCRAP’s non-attorney staff. CP 2877-78, 6413-21. The NLRB held elections -
in those years, but the union lost both times. Id.
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articles of incorporation and bylewvs.5 CP 3676-3701, 6192-6255. Itvis
governed by an independent board of directors whosé members are not
County employees. CP 3121-22. |

NDA currently employs apprbximately 50 people, half of whom
are attorneys and half of whom are paralegals, investigators, social
workers, and other support staff. CP 2987. SEIU, Local 925 currently
represents all of NDA’é non-managerial ‘“attorneys, paraprofessionals,
investigators and clerical employees."" CP 2997, 3714-35. | SEIU
membership is a condition of emplo_yment for all NDA émployees 1n the
 bargaining unit. CP 3716.5 'For more than ten years, the NLRB has
asserted jurisdiction over NDA as the employer of the employees in this
bargaining unit, all of whom are part of the certified class in this case.. Cp

90, 3716, 6426.”

> Throughout the years; NDA has amended or restated its articles of
incorporation a number of times to clarify that it was organized to qualify as a tax-exempt
organization within the meaning of Section 501(c)(3) of the Internal Revenue Code. CP
6199-6202, 6220-47. :

¢ NDA staff members were previously represented by SEIU, Local 6. CP 6426-
30. The NLRB certified SEIU, Local 6 as the exclusive representative of all NDA
employees in the bargaining unit on April 25, 1995. CP 6432-33. NDA and SEIU
negotiated for more than two years before finalizing their first collective bargaining
agreement. CP 2997-98. The agreement has been renegotiated every three years. CP.
2998. King County has never participated in the negotiations between NDA and SEIU.
Id. -

7 The Board has twice certified the union as the employees’ exclusive
bargaining agent and has investigated unfair labor practice charges filed by SEIU. CP
6432-53.
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In two casés involving former NDA employees, separate
Washington courts have already determined NDA employees are not
,County employees. In White v. Northwest Defénders Ass’n (King County
Cause No. 94-2-09128-0), a fbrmer NDA attorney filed a lawsuit agéﬁnst
NDA and Kirig County alleging NDA discriminated against him based on
race. CP 546. | The attorney also alleged the County Waé liable for NDA’s -
discriminatory acts because NDA was hot an independent contractor but
- an agency of the County. Id. The Superior court granted King County;s
summary judgment motion, rejecting the attorney’s claim that ‘;Ife County
was his employer. | Id. See Appendix.

In Larranaga v. Northwest Defenders Ass’n, two formér NDA
attofneys filed a lawsuit in state court seeking a retroactive Wage increase
and benefits that had been negotiated by NDA and SEIU, Local 6. CP
546. 'Fo.llowfing removal of the case to federal court, the United States
Distﬁd Court for the Western Districf of Washington concluded the
attorneys’ claims were preemptedv by the National Labor .Relationé Act
(“NLRA”) based on the NLRB’s assertion of jinisdictio’n over the
employment relationship between NDA and the union. Id. See Appendix.
The Ninth Circuit Court of Appeals affirmed the district court’s decision |
ina memOfandum opinion issued in 2001. 4 Fed. Appx. 391, 392, 2001

'WL 133139 (9th Cir. 2001).
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In 2002, a County contract compliance audit of NDA revealed tﬁat
NDA had materially breached its public defense contract with the Couﬁty.
CP 31 17, 3659-74.8 NDA’s most significant breaches included the lack of
légitimate board oversight and governance and the improper use of
contréctéd public funds to operate a private, for-profit law firm. CP 3662-
64, 3667-68. The auditor concluded that mismanagement of NDA had
adversely impacted its financial integrity and jeopardized its future ability
' té provide public defense services. CP 3670.
' Based on ‘t'he audit rebort, the Cbunty.ﬁled a lawsuit against NDA;
its then-executive director, and se‘verél members of its board of directors
alleging violations of the Washington Nonprofit Corporation Act and
breach of contract. CP 3632-57. The County s§ught to remove the
directors and any management or staff Who knowingly participated in the
mismanagement of NDA, to have the couﬁ appoint a ‘receiver to manage
NDA until a properly constituted board could be appointed and new.
management installed, and to recover ény miéappropriated public funds.
CP -3656-5;/.” Alternatively, the County asked' the court to cancel the
contract or order NDA dissolved. CP 3657. The court plabed NDA into

receivership and appointed Jeffery Robinson to serve as the receiver. CP

 The audit was initiated following an anonymous report that the then-current
executive director had violated the terms of the contract and was engaging in the private
practice of law for profit with public funds. CP 3634, 3659. The audit was conducted to
determine whether NDA was properly managing and disbursing public funds. Id.
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3116-17, 5375-82.° Robinson succeséﬁllly guided NDA through the
receivers’hip"process and restored its independence.'’ CP 3121, 5439-42.
" As a tesult of the NDA experience, King County made a nufnber of
changes in its public defense contracts. Compafe CP 3415 with CP
3530."

2) Corporate Formation, Governance. and Activities

‘Each corporation is an independent 501(c)(3) ﬁbnproﬁt corporation .
based in Washingfon whose articles of incorporation vaiidate its nonprofit
status. CP 6183-6299. This status is confirmed cach year when the |
corporations file their respective Form 990s with the Internal Revenue
Service. CP 5903-6168. Each corporation operétes according to its own
bylaws, which were approved by the corporation’s board of directors. CP

2968, 3690-3701, 3972-85., 4835-44. Some of the corporations have ’

? The Court of Appeals affirmed, holding the order appointing the receiver was
fully authorized because NDA had forfeited its corporate rights and the appointment was
necessary to secure ample justice to the parties. King County Dep’t of Community &
Human Services v. Northwest Defenders Ass’n, 118 Wn. App. 117, 126 75 P.3d 583
(2003).

1 Subject to court approval, Robinson identified new board members,
employed an interim director, hired consultants to evaluate NDA’s financial practices,
and revised NDA’s articles and bylaws. CP 3118-20. In 2003, the court terminated
NDA'’s receivership; thereafter, it again functioned like the other corporations. - CP 2984-
85, 3121-22. As a result of the lawsuit, NDA was required to repay the County $141, 588
in misappropriated public funds. CP 3137, 5427-31.

' The County instituted requirements regarding board meetings, a prohibition

against staff serving on the boards of directors, and increased financial aud1t1ng and
supervision. CP 3135, 4447-68, 5363. '
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developed their own strategic plans. CP 2899, 3035."> They work
independently of each other and provide different services to different
client groups and governmental units. CP 2843-44, 2881, 2884, 3107-08. |
‘ Independent boards of directors govern each corporation. CP
3059. Board members are privéte citizens, not County employees. CP
2819-20, 296v9—70, 3122,3151. The County does nét direct or participate
in th¢ election of board members. | CP 2899, 2969-70, 3062-63, 3148,
- 3151. |
Eéch b?ard is responsible for setﬁng its overall corporate‘ policy.
'CP 2971, 3124, 3690, 3973, 4835. Some of the corporations have mission
statements that guide their pblicies, procedures, and serviceé. CP '2885—,86;
3182, 3296. Each corporation believes it has a somewhat unique rﬁié_sion.
For example, some are more focused on direct-service, while others sperid
more ﬁme_and effort on national criminal law projects. CP 2799-2800,
2846, 2945-46. The County has never directed, controlled, or approved - -
the creation or revision of a corporation’s mission stateiﬁenf. See, e.g., CP
2885-86, 3386.
Each board hirés its own executive director and sets the terms and
conditions of the director’s employment, inclﬁding salary, benefits, and

length of employment. CP 2970-71, 3064-65, 3124, 3697, 3977, 4837.

12 OPD does not require or approve a strategic plan. CP 2899.
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Each executive director serves at thé will of his or her respective board.
CP 3697, 3977, 4837. The County does not participa"ne in the boards’
hiring decisions. CP 2819-20, 2899, 2969-71, 3062, 3122, 3151, 3989.

The executive directors work with their respective boards to
»develop their annual corporate budgets. CP 2829, 2889-90, .289&99,
3098, 3383, 3989, 4720, 5286. Each executive director, in conjunction
Wiﬂ’l his or her respective board, selects or hires an audit ﬁrrn to conduct
the independent financial audits required by the County’s public defense
cdntracts. See, e.g., CP 2888, 3107. The dircctors are responsible for
managing day-to-dajr corporate operati’ons. according to the strategic
visions established by their .respect'ive boards. CP 2848—49;2971, 2989,»
»3084-85, 3124, 3697, 3977, 4837. In managing day-to-day operations,
they select thé location of their offices and negotiaté their own property
leases. CP 2566, 2834, 2891, 2995, 3105, 3391, 3703. The County does
not dictate where the corporations locate their offices, nor does it mandate
the amount of office space selected. See,. e.g., CP 2566, 2843. vTh_e
corporations develop their own policies rélated to the usé of corporate
equipment and supplies. See,.e.g., CP 2891, 2893, 3106, 3393-98.

Each corporate board ultirﬁately de_c1;desv on an annual basis
whether to contract with King County or, for that matter, with the City of

Seattle or any other municipality needing public defense services. CP
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2973, 3066, 3126, 4431, 4538, 5535. The contracts with the County are
not exclusive.®

Each board also has the discretion to design its own organizational
strﬁéture, to éreéte internal units based on the types of cases assigned, and
to allocaté attorneys, investigators, and othér staff to those units. CP 2853,
2901, 2989, 4843, 4858. ‘The County has no control over the corporaﬁons’
internal structures and is not involved in the assignment of staff to thé
differenf intémal units. CP 28’53,.2899‘, 2901, 2924, 3027-28, 3085-86,
3088. At least two of tk:é; corporations: (SCRAP and ACA) have
conductéd substantial reorganizations, which inéluded the reclassification
of staff and the reorganization of job duties. CP 2853, 2875-76, 2901,
3390, 3982-84, 4859, 5025-5164. The County did not order those |
rebrganizaﬁoﬁs énd did an participate in the internal meetings that were |
held to discuss them. CP 2853.

Each executive director has the discretion to make hiring decisions.

CP 2854, 2879-80, 2902, 2904-05, 3027, 3089, 3091, 3990, 4351-52,

3" ACA contracts with the City of Seattle to provide indigent defense services.
CP 2843-44. The County does not provide services to or manage any part of Seattle’s
public defense system. CP 5466. Although ACA used to contract with the State of
Washington to represent indigent defendants in sexual predator cases, it no longer does so
for economic reasons.  CP .2844. TDA contracts with the City of Seattle to provide
defense services to the City’s Municipal Court. CP 3107-08. It also receives grant
money from private foundations to operate a racial disparity project and from the
Washington State Office of Public Defense to perform appellate work before the
Washington Supreme Court. Id. SCRAP has considered contracting with the City of
Renton to provide indigent defense services on a conflict basis. CP 2881.
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4858. The directors do not consult with, seek approval from, or receive
direction from King County when hiring their employees. Id. Instead, thé
corporate boards maintain complete control of the hiring process,
including deciding where to recruit applicants, whether and how to
interview candidates, and whom to hire. Id. For éxample, SCRAP has a
hiring committee composed of aﬁomey and non-attorney voluntéers who
use set questions to interview potentia} apialicants. CP 2879-80, 2902.
The County does. not ﬁarticipate; in this process of have any control over
‘the quesﬁons that are asked bf applicants. CP 2854, 2879;80, 2902, 2904-
05, 302‘7, 3091. The corporations’ émployees are not part of the County
civil service system and their compensation is not set by the County, as if '
is fof County employeés. Most County non-managerial, non-attorney
einployees are ‘career service employe.es entitled to County civil service
- protections, and if represented, the provisibns of any applicable collective
bargaining agreements. King County Charter § 55’0; King County Code
§8 3.12, 3.15. Nothing in the King County Charter,’ the King Couﬁ_ty
Code, the ordinances governing King County employees, of the King
County pérsonnel guideliﬁes governs the work of the corporations’
attorneys or staff.

Each board rﬁakes its own decisions concérning‘the. duties énd

responsibilities of its non—aftome_y staff and their level of pay. CP 2564,
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2833-34, 2894-95, 3003-04. For example, the salaries of SCRAP’s social
workers, investigators, and certified paralegals are all within the same
salary designation while its nonceftiﬁed paralegals are at a lower pay scale
level. CP 2874. The salaries the corporations pay individuéls in these
positions vary significantly; in some instances, the salaries exceed what
King County employees working in similar poéitions are paid. CP 5466,
5779-92. The hiring corporation pays the employee’s federal income,
Medicare and Social Security taxés. CP 3096. The hours worked and the
job.duties §f each corporation’s employeeé Vary depending on the internal
structure of the corporation. CP 2853, 2901, 3028, ’3085-86, 4843, 5299."
The County has no input on the job duties or working conditions of the
corporate employees. 'Id.;.CP 3088. |

Each corporation provides' training for its employees and hires

outside trainers if needed. CP 484, 2850-51, 2853, 2893, 2916, 2947,

- ¥ In 2007, ACA paid its office manager a salary of $55,107.92 and its human
resource manager a salary of $78,094; NDA paid its office/HR manager a salary of
$76,605; SCRAP paid its office manager a salary of $38,408 and its human resource
manager a salary of $76,881; and TDA paid its office manager a salary of $58,714. CP
5466. S

5 For example, class member Terry Howard is a non-attorney staff member
who works for NDA as its office manager. CP 3046. She is employed by NDA, not
King County. CP 3045. Howard goes to work each day at NDA’s office, which is in a
private office building in Seattle and not in a building leased or owned by King County.
CP 3046. Howard regularly begins her day at 6:30 a.m.; her work schedule is set by
NDA. CP 3046-47. Her duties and responsibilities are determined by NDA and she
reports to NDA’s executive director, not to anyone employed by King County. CP3045,
3052. In turn, NDA’s executive director, not anyone employed by King County,
supervises Howard and evaluates her work. CP 3052.
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| 2987, 3107, 3704, 3987. The training supervisors determine the topics to
include in the fraining and create their own materials. Id. The County
does not participate in the employees’ training. See.CP 3704, 3987, 4854. |
Corperate employees are evaluated by their respeetive supervisors;
no one from King County participates in the evaluation process. CP 2854,'
2924, 3029, 3092-93. Similarly, the executive directors and key managers
make independent decieions regarding promotions and demotions and how
to monitor and adrnim'ster-discipline. CP 2852-54, 2903, 2919, 2949,
3089, 4852.. Employee grievances are handled according to the
corporations’ internal policies (SCRAP and ACA) or te the applicable
collective bergaining agreement (TDA and NDA). CP 2854, 2904, 3063,
3275-78, 3727-29, 5204—06. |
Kihg County does hot participate in the corpQrafionS’ decisions
involving employee layoffs. CP 2881, 2902, 2906, 2986, 3103. The
employees of ACA and SCRAP are at-will and may be terminated at any
time, with or without .novtice and with or without cause.'® CP 2914, 3183,
4873. The employees of TDA and NDA can only be terminated pursuant -
to the terms' of their ‘respective collective Bargaining agreements, which

were negotiated with the union. CP 3730, 5209. King County is not

16 Jf the staff of these corporations were K_mg County employees then they
would be protected by the County’s career civil service system; they could not be
terminated without cause. King County Charter § 550.
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involved in the corporations’ termination decisions. See. CP 2854, 2904,
3030, 13105-06, 4953. Nor can it require the corporations’ attorneys and
staff to participate in the County’s mandatory emergency budget ﬁJrleughs
in effect through December 2009. King County Ord. 16339 (2008);
http://www.kingcounty. gov/about/closures/furlough (last visited
11/20/09). | | |

The corporations rely on employee handbooks or collective
bargaining agreements negotiated with the union (or both, in NDA’s case)
fo communicate the'_if eﬁ;plonee policies. CP 3178—3355,%775-3812, 5
4866-4947, 5183-5225. In doing so, the corporations have initiated and
implemented a number‘ ef unique personnel policieé neither required by
' nof controlled by the County. For example, SCRAP allows “job sharing”
among attorneys that the ofher corporations do not. CP 2915, 3004, 3198-
99. NDA contracts with .a car sharing service, while other corporations
generally reimburse their einployeee’ mﬂeage.v CP 2996, 3383. ACA

implemented its own “merit-based” system to address advancement and |

promotion. CP 2846, 4909-11, 4929-32. TDA has a personal business =

policy that permits certain efnployees to use business hours to attend to
fpersonal business. CP 3095, 5191. All of the corporations have created
policies relating to the rotation of their attorneys among the different units;

however, each policy is unique. CP 2855, 2905, 3027-28, 3088, 3982.
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Each corporation retains the authority to decide the benefits it Will
offer to its employees and 1;hé corporation’s employer contribu_ﬁons, if
any. CP 2564, 2829, 2895, 2999, 3096. King County does not control or
otherwise dictate how> the corporations distribute their funds .among the
various benefit plans available. CP 2829, 2835, 2839, 2895, 2999, 3001,
3096, 5797-5898. Simiiarly, each corporatic;n has the discretion to decide
whether to provide heélth, di_sability; or retirement benefits, and if they
" choose to do so, how much each one will contribute én behalf of its
| | employees. CP 2829, .,2‘835_., 2839, 2895, 2999, 3001, 3096, 3505, 3737.
Some of the corporations fully fund their employees’ health care benefits;
others fequire employee contributions. CP 2935, 3101, 4720-21.17 King
County does not participate in the corporations’ selection of benefit

~providers. CP 2831, 2877, 3008." The corporations never contended

7 In June 2002, ACA determined that it needed to make adjustments to the
health care benefits it offered to its employees. CP 2837, 4702. ACA’s executive
director solicited employee input regarding the benefits ACA should offer and how ACA
should allocate its funds. CP 4702. Employee input varied: some employees favored
eliminating weekly lunches while others suggested eliminating ACA’s employer
contributions to the employees’ retirement program. CP 2837-38, 4703-19." Ultimately,
ACA decided which employee benefits would be continued and at what levels. CP 2838,
4720-23. King County played no part in those decisions. CP 2839.

NDA’s and TDA’s collective bargaining agreements contain provisions related
to employee benefits. CP 2898-99, 3101. All of these provisions are subject to
negotiation with the union. CP 3101-02. No.one from King County was present at or
participated in the bargaining sessions between the corporations and their unions. CP
2998, 3101-02.
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belov? that their employees are entitled to participate in King County’s |
health care i)ro gram. |
With regard to retirement benefits in particular, each corporation
‘establishes and manéges its own plan, including the type of plan offered, |
how much money is allocated to the plan, and any changes made iover
. time. CP 2831, 2877, 2898-99, 3008, 3096, 5797—_5898. These retirement
- plans are selected and overseen by the executive directors in conjunction
with their individual Boards of directors. CP 2831, 2877, 3_008,_ 3096,
| 4726-39, 5286. King County does not control the types of r.etirement‘ ’
plans offered or the pIan providers. CP 2831, 2877, 3008, 3096, ‘4‘726-39,
5286, 5797-5898. Nor does it control the allocation of funds or the level

of contribution, if any, made by the corporations. Id. 18

18 SCRAP has Internal Rev. Code; 26 U.S.C. § 403(b) (“403(b) plan™), for.
which it pays the administrative costs. CP 2876. Its employees may choose to contribute
to the fund. Id A 403(b) plan is only available to employees of private, nonpublic
employers. 26 U.S.C. § 403(b). SCRAP employees may contribute to the plan using
pretax dollars. CP 2876. Some do, and some do not. Jd. In the past, SCRAP made
contributions to the fund on behalf of its employees. CP 2877. This practice was
discontinued in 2001 at the direction of SCRAP’s executive director. Id. No one from
the County participated in that decision. Id. '

ACA also provides its employees with the option to make their own pretax’
contributions to a 403(b) plan. CP 2838-39. On the forms that ACA files with the
- federal government each year, this plan is identified as a “single employer” plan. CP
2832, 4641. The “single employer” is ACA, not King County. CP 4641. ACA also
offers a profit sharing/retirement plan into which it makes contributions on behalf of its
employees. CP 2831. ACA’s board and ACA’s executive director make decisions about .
the administration of this plan. CP 2832, 2835. In 2000, ACA converted the retirement
plan to a self-directed plan to allow its employees to choose how their funds are invested.
CP 2830, 4538. This decision was made without County-control, direction, or influence.

. Id. In 2003, ACA reduced the amount it set aside as the employer’s contribution to its
employees’ retirement plan. CP 2830, 2833, 2838. This decision was made by its
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Most critically, in addition to having no role in t‘he hiring,
disciplining, evaluating, termihating, or compensating of the corporations’
employees, the County does not control the provision of services by the
corporations’ staff attorneys and employees. CP 2854, 2904, 2919, 2924,
3085-86, 3030, 3106. It does not purport to dictate which attorneys
represent which clients or interfere with how the attorneys represent their
clients. CP 2568, 2924, 3085-86. The County does not control the day-to-
day activities of the corporations’ non-attorney staff. See CP 2834, 2894-
95, 3003-04.

Given its commitment of public resources to criminal defense,'’
King County must supervise the expenditure of those resources. As
authorized in King County Code §§ 2.60.03 O(A) and 2.60.040, the County
Executive enters into contracts with private corporations to provide legal

services to defendants, subject to approval by the King County Council.

The County provides funds to the corporations to perform defined public

executive director and the ACA board. CP 2839. No one from the County participated in
this decision. Id.

In the past, NDA had a profit sharing plan into which it sometimes made
contributions on behalf of its employees. CP 2995-96, 5797-5804. In 2006, NDA
terminated the plan and distributed the funds, allowing its employees to rollover the
income into their 403(b) or other qualifying plan. CP 3008, 3703. No one employed by
the County participated in the discussions by NDA’s executive director and board of
directors leading to the dissolution of NDA’s profit sharing plan. CP 2996.

TDA has a SEP plan that it negotiated with the union without Couﬁty
participation. CP 3096, 5183, 5200-02, 5227-28, 5286, 5290.

1% Such services are required under Washington Constitution, art. I § 22.
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defender services pursuant to those contracts and thén monitors financial
and operational performancé of the funds, just as it monitors other service
~ contracts.

In 1970, the County established the Office of Public Defense» as a
division of the executive branch of the County as a way to negoﬁate aﬁd'
administer its public defense contracts. CP 5464.%° Generally, OPD and
the Public Defender are responsible for negotiaﬁng four new, separate
contracts each year. Id. Those vcor.ltracts are then approved by the
- Council. Id.

Before entering into a new pubiic defenée contract, the County
requested information from each corporation detailing the amount of
money eabh corporation expected to spend on salaries, overhead, and other
required adnﬁnistrati-ve costs. CP 5464. Prior to 2005, the County used
these -eétimat_es to calculate a per-case cost; the County would then offer
each corporation a total sum of money to provide services under the

_contract.. CP 5464-65. Under the pre-2005 model, each corporation could

2 Prior to 2002, the head of OPD was called the Administrator (who may or
may not have been an attorney). CP 5464. That person was responsible for negotiating
and administering the County’s public defense contracts. Id. In 2002, pursuant to King
County Code § 2.60.020, the name of OPD was changed to the “Office of the Public
Defender” and an attorney was appointed to the position of “Public Defender,” replacing
the role of Administrator. Id. : '
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be offered a different amount of rhonéy'per case because the submitted
'»expenditure estimates varied by corporation. CP 5465.

AIn 2005, the County changed its funding model for subseéuent
contracts. CP 5465, 5771-77. The County now offers each corporation
the same amount of money per category of case, regardless of the
corporation’s internal decisions relating to -salaries, rents, and -cher
expenditures.v 'CP 2564, 5465. Because this is onlyv a formula or
mechanism for the County to decide how much to appropriate for the
public defensé contracts .geuriferally, each corporatibn remains free to
allocate the total contractual sum in a variety of | ways, including the
allocation of retirement benefits to its _eniployees. CP 2564, 5465, 5775.

Although the County’s model for funding its public defense
contraéts bhas evolved over time, the basic principles that ‘govern the.
relatiénship between the ‘County and the corporationé remains largely_ ‘
. unchanged. CP‘ 5465. The COunty builds a public defense budget by
assuming each corporation will need a totai sum of money to provide légal
services, ’based on a system that establishes credits ‘fbr cases and a dollar
value for each credit. CP 5464-66, 54‘6.9-73, 5526-37. But once that sum
s provided to a corporation, the corporation retains operational discretion
ovér héw the funds will be spent. Id.; CP 2564. Through the contractual

t‘erms, the County defines the scope of services for which it is contracting,‘
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requiring the corporations “[t}o provide effective assistance of counsel to
indigent personsf’ CP 5516. During the contract term, vthe County
conducts periodic reviews to ensure sound ﬁnancial performance and to
ensure the terms of the contract are being met. CP 5474. The County also
monitors the corporations’ performance to ensure the public defender
attorneys are providing quality legal services and meeting the basic
contractual standards relating to the quality of the representation provided.
* CP 5464, 5466.

These pﬂhciples, and many of fhe specific contréc’cual. termé, are
similar to the elements and terms of a “model contract” 'the Natibnal Legal
Aid and Defender organization (“NLADA”) has recommended for
governments that provide defender seﬁiées through contraéts._ CP 4012-
83. Thé NLADA model project was chaired by former TDA executiye
director .Bob Boruchowitz, and was | designed to _enSure that " a
government’s contractual money did not necessarily go to the lowest |
biddeir.. CP 2801. The NLADA model contract contains quality assuraﬁce
safeguards and other protections (such as staffing levels, minﬁnum
attorney qualifications, iﬁspections, and a cOrreétive action process in the
event of a .breach) designed to ensure that indigent deféndants receive
quality représentation of counsel. CP 2802-03, 401 2—83.  The NLADA

model contract contains a provision expressly entitled “Independent
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Contractor” that confirms the corporation’s status as an independent
contractor and the corporation’s attorneys and non-attorney staff as
employees of the corporation .and not employees of the governniental

fanding entity. CP 2802, 4024.

3) | Pr00§:duré Below

OnJ anuary. 24, 2006, plaintiff Kevin Dolan filed a class acti.on21
lawsuit in the Pierce County Supérior Court claiming that employees of
the four corporations were “pﬁblic'employee_s'” eligl'ble for membership in
" PERS. CP 1-6. The class sought d.e‘c'la;’r’atory and injuncﬁve relief
requiring. King County té identify members of ’the class as public
employees “to fhe Department of Retirement Systems for the purpése of
retirement benefits,” and to “make the required contributions on their
behalf.” CP 5. The cléSs sought fees as well. Id. King County answered
the cbmplaint. CP 49-54. The case was assigned to the -Honorabie John
Hickman. | |

The paﬁies stipulated that the class coul.cvlv amend its complaint, CP
96, and the trial court permitted the filing of the ameﬁded complaint. CP |

97. That amended complaint added claims for possible PERS 3 retirement

2 The class was defined as “All W-2 employees of the King County public

defender agencies and any former or predecessor King County public defender agencies

" who work or have worked for one of the King County public defender agencies within
three years of the filing of this lawsuit.” CP 69. -
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benefits. CP 101, 102._22 King County answered the amended complaint
and cqunterclaimed for all of the PERS coﬁtributions such employees
- might be obligated to make if they were PERS-eligible. CP 116-26.%

The trial court certified the class, CPF 128-31, and later ruled that
opt-outs by class members were not required. CP 530-33.

King County moved for partial summary judgment, arguing that v
the class claims were subject to a three-year ététute of limitations. CP
290-301. The trial court denied that motipn, CP 534-35, even though the
class had earlier indicated that it might be seeking PERS contributions for
its members from King‘Coﬁnty for up to thirty yeérs; CP 290.

The class and the Courity filed cross-motions for summary
judgment on the issue of whether the class members were public
émployees. CP 536-80, 2491-2534; RP 3-48. The ﬁ*ial .¢ourf denied both
parties’ motions. CP 6463-66. The iaarties filed a joint motion for

reconsiderétion' on the public employee vissue, which the court denied. CP

2 The breadth of damages sought by the class was extensive:

Monetary damages in an amount equal to the actuarial value of the lost

- pension including future pension value, and including an additional
amount to account for the fact that Dolan and the class members will
receive damages for the lost pension in one lump sum instead of its
monthly pension checks which would be taxed at lower rates.

CP 103.

2 The class moved to dismiss King County’s counterclaim, but the trial court
denied that motion without prejudice. CP 285-86.

Brief of Appellant - 29



6480-81; RP 51. The court ordered that a bench tﬁal on the public
employee issue be heid on thé same factual .feco'rd tﬁat the parties had
submitted in connection with the cross-motions for summary judgment..
CP 6499. The court concluded the tri'al in chambers based solely on that
evidentiary record, and without hear’iﬁg testimony from any witnesses.?*
CP 6647, 6932; RP 50-52.

On February 9, 2(509, the trial court issued a written decision
determining that “for purposes of the PERS statute, in Washington'State, :
' thatv'thev Plaintiff, and the class _memBers that he représen’gs: should be
considered public | _employeés for purposes of coverage under
Washington’s PERS statute.” | CP 6654. See Appendix. Tﬁe_-court’s
written decision contained ‘ﬁndings of fact and conclusions of law
régarding _the bases fér its public ‘.emplo.yee ruling. CP 6648-70. The
decision did not address the class’s other claims, including t.hc scope of
any reniedy. CP 6670. | |

King_ County filed a timely noﬁce for discretionary review of the
decision by tlﬁs Court. CP 6674-6‘709, 6934-60. On April 17, 2009_, the
trial court granted King County’s réquest for RAP 2.3(5)(4) certification

of its written ruling, CP 6931-33, and entered an order granting the class’s

requested injunction. CP 6930.- At that same hearing, the class attempted

24 The trial court heard opening and closing arguments from the parties. RP 52,
59-160, 165-237. ' :
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to present findings of fact and conclusions of law for ehtry. CP 67 1v0-66;
RP 240. The County objected, noting that the findings far exceeded the
trial court’s written decision. CP 6833-39; RP 251. The trial court agreed
and rejected the class’s proposed findings and conclusions. CP 6929-30;
RP 260-61. The class submitted a more truncated set of ﬁndings and
cdnclusioné. CP 6963-88; RP 276. The County again objected, offering
'speciﬁc objections to the proposed findings and conclusions. CP 6991;99;
| RP 290—92. The trial court entered findings and cdnclusions on June 1,
2009 after excising sﬁbsténtial portions of the class’s proposed ﬁvndingsb

and conclusions. CP 7084-85, 7087-7112. On June 24, 2009, this Court
granted direct discretionary review. |

D.  SUMMARY OF ARGUMENT

The class -membefs -do not qual_ify as PERS members witilin the
“meaning of RCW 41.40.010(22) and WAC 415—02-110 Becaus,e' they are
employees of the corporations who contract with Kihg County. King
| County does not exercise the requisite ‘.control over how the class members
perform their work to satisfy the requiremgﬁts of a common law master-
servant relationship. |
Similarly, the corporations do not meet the definition of a PERS

e‘mployer under RCW 41._40.010(4)(a). King County exercises bl_ldgetary

oversight on the expenditure of public monies entrusted to  the
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corpdrations; however, that does not transform them into agenciés .of King -

County government. The County énd the vcorporations have prided

themselves on the independence of those organizations. Neither the

Legislature nor the King County Council bh‘ave made the corporations

public agencies. The corporations are not “de facto” County agencies.

Finally, the class mémbers afe estopped from claiming the status of

) publiq efnployees. In prior litigation, employees of one Qf the
corporatioﬁé have been found to be privaté -empioyees, not employe_es of

King County. Moreovef, the class members.haVe, .in some instances, beeﬁ

organized by unions subject to NLRB jurisdiction. The NLRB has

jurisdiction over private employees, but not public employeves. 20 U.S.C.
§ 152(2). Si_mﬂarly, the class members have enrolled in 403(b) retirement

_pl!ans, Whiéh are 'ayailable only to private employeeé. Thus, the 'class
mem'beré cannot claim to the NLRB they are private employees subj ect to

its jurisdidion o.r‘to the IRS that they are‘private employeeé for c¢rtain

_retireinent benefits and now claim they are pubiic employees eligible for

PERS. |

E. ARGUMENT

¢)) Standard of Review for | Trial Court’s Findinés and
Decision - : > o
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Findings of fact are ordinarily reviewed to determine if they are
supported by substantial evidence. Thorndike v. Hesperian Orchards,
Inc.,- 54 Wn.2d 570, 575, 343 P.2d 183 (1959). Conclusions of law are
: reviewed de novo. Bishop v. Miche, 137 Wn.2d 518, 523, 973 P.2d 465
(1999). However, if findings are acmally conclusions of law in disguise,
they are reviewed as if they were conclusionsr pf law. Woodruff v.
 McClellan, 95 Wn.2d 394, 396, 622 P.2d 1268 (1980). In this case,
| nurﬁerous trial cour‘tv findings were actually conclusions of law,
| particulérly ‘Ehose_ in which the trial éourt concluded that ng County
exercised “control” over the corporations’ employees. See, e.g;, CP 7090,
7091, 7093, 7095 (FF -9,>17, 25, 34).

Additionally, this Court does not employ the ordinary Areview _
| standards where the trial éourt ruled in the case on a paper record. Where,
| as 'hére, the record consists entirely of written material, an appellate céﬁrt
o .stands in the same position as the trial court and reViéWs the record de -
novo.” Progres&z'-ve Aﬁimal Welfare Soc. v. Univ. <va ' Wash., 125 Wn.2d
243, 252, 884 P.2d 592 (1994). As this Court has obseryed, “when the |
record only contains documents, we review without deferehcé to the tfialy
court.” State v. Neff, 1l63 Wn.2d 453, 461, 181 P.3d 819 (2008).

(2) Publié Defense Services in Washington
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Washington law clearly cdnfers ‘upon local jurisdi_ctions like King
County the right to prox}ide public defense services directly through
A County.employeés, by contract with private proyiders, or through assigned
counsel. RCW 10.101.030. State law dictates that each county or city
providing public defense services adopt standards governing the delivery
of such services, including:

Compensation of counsel, duties and responsibilities of
counsel, case load limits and types of cases, responsibility
for expert witness fees and other costs associated with
representation, administrative expenses, support services,
reports of attorney activity and vouchers, training,
supervision, monitoring and evaluation of attorneys,
substitution of attorneys or assignment of contracts,
limitations on private practice of contract attorneys,
qualifications of attorneys, disposition of client complaints,
cause for termination of contract or removal of attorney,
and nondiscrimination. R

Id.  Moreover, RCW ‘10.101.060 and .O70Anarrowly prescribe the‘
* requirements counties must address in their public defense contracts

before they may receive state funding for public defense services. See

- Appendix. Thus, many of the contractual requirements in King County’s

contracts are mandated by state law.

(3)  The Class Members Do Not Qualify as Public Emp loyees
of a Public Employer Under PERS

The trial court here concluded that the class members met the

statutory definition of public employees of a public employer in RCW
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41.40.010, entitling them to PERS membership. CP 6669, 7111. The trial
court’s decision is wrong because it focused undu'ly on the ﬁmding source
for the .corpofations’ contracts with King County. rather then on the
common law test for master and servant mandated by statute and
regulation. Moreover, there is a certain irony in the class’s position with
respect to the alleged control King County exerted over the corpora’;ions’
employees. From the time of the establishment of those contracts to the
present, the  corporations’ employees ]save insisted upon their
- independence from the Cour;ty’s control over t_heir .dayefo—day operations.

(a)  The Class Members Are Not Eﬁlp_loyees as Defined
in RCW 41.40.010(22) and WAC 415-02-110

RCW 41 .40. 010(22) deﬁnes a PERS “employee as “a person who
is providing services for compensation to an employer, unless the person |
is free from the employer s d1rect1on and control over the performance of
the wof . (emphasis added). That statute directed the DRS to adop't
'1nterpret1ve rules “consistent with common law.” Id DRS did so in WAC
415 02- 110 which interprets the statutory prov1s1ons of RCW 41.40.010:
“An independent contractor‘is not eligible fo; active membership in any
'state~administered retirement system.” WAC 415f02-1.10(1).’ ‘The rule
articulates a series of "questions similar to the ones used to identify a

master-servant relationship. WAC 415-02-110(2)(d). See Appendix. The
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rﬁle places the burden of proving PEvRS‘ eligibility on the person claiming
it. WAC 415-02-110(4).

Here, the trial court did not address the issue of the master-servant
relationship at common law, nor did it examine the elements of a master-
servant relationship to meet the test of RCW 41 .40.010(4)(a) as set forth in |
WAC 415-02-110(4). Had it done so, it Would have been crystal clear that
the corporations’ employees are not comxﬁon law County employees.

Washington common law has long distinguished between
independent contractors and employees. Hollingbery v.. Dunn, 68 Wn.2d
75, 80, 411 P.2d 431 (1966). At common law, fhe ultimate test to
determine whether the relationship is that of employer and employe_e‘or
fhat of principal }and ihdependent contractor is .the degree of control
exerciséd by the ‘employer/principz.ll over the ménner method, and means
of domg the work mvolved See, e.g., Hubbard v. Dep’ t of Labor &
‘vIndus 198 Wash. 354, 358, 88 P.2d 423 (1939), Faldzo V. Reynolds 55
Wn.2d ‘540, 544, 348 P.2d 661 (1960). Washington has adopted the
factors set out in the Restatement (Second) of Agency § 220 to deteﬁnine

whether a person 1is an employee.”  Hollingbery, 68 Wn.2d at 80

% The Second Restatement of Agency was superseded by the Third Restatement -
of Agency, which was adopted in 2005 and published in 2006. Rather than list factors to
weigh, the Third Restatement of Agency defines what an employee is and focuses on the
degree of control the principal exercises over the agent Restatement (Third) of Aoency §
7.07 (2006). :
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(quoting Restatement (Second) of Agency § 220(2) (1958)). Those
additional factors include:

(a) the extent of control which, by the agreement, the
master may exercise over the details of the work;

(b) whether or not the one employed is engaged in'a
distinct occupation or business;

(¢) the kind of occupation, with reference to whether, in
the locality, the work is usually done under the
direction of the employer or by a specialist without
superv1s1on :

(d) the ski_ll required in the particular occupation;

(e) whether the employer or the workman supplies the
instrumentalities, tools, and the place of Work for the
person doing the work;

(f) the length of time for which the persoﬁ is employed;

(g) the method of payment whether by the t1me or by
the job;

(h) whether or not the Work isa part of the regular
business of the employer;

(i) whether or not the parties beheve they are creating
the relation of master and servant, 2 ] and -

% In the worker compensation context, this factor is even more central. As
noted by this Court in Stelter v. Dep’t of Labor & Indus., 147 Wn.2d 702, 709 n.4, 57
P.3d 248 (2002), the master-servant relationship is a two-part test:

(1) does the employer have the right to control the person’s physical
conduct in the performance of his duties? and (2) has the person

consented to the relationship?

Thus, an employee’s consent to the employer-employee relationship is mandatory.
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(j) whether the principal is or isnot in business.

Id. In Hollingbery, this Court explained:

All of the factors listed are of varying importance in
making the determination. With the exception of the
element of control, however, it is not necessary that all
remaining factors be present, for no one factor is
conclusive and, in the final analysis, all directly or
indirectly relate to, or inferentially bear upon, the
crucial factor of control or right of control resident in
the employer or principal. '

Id.

The -cﬁtica'l factor in both the common law test and WAC 415-02-
110(2)(d) is the right to control the’ details of the employee’s work, not
only as to the result to be achieved, but also the means and methods by
which the result is accomplished. To establish control, the principal must
exercise control over the physical conduct of the performance of the
service. Kamla v. Space Néedle Corp., 147 Wn.2d 114, 119, 52 P.3d 472
(2002). The County never exercised such control over the corporations’

7

provision of defense services.”” The exercise of oversight over the

outcome intended by the contract is not the equivalent of such control. A

21 The trial court acknowledged this fact in denying the parties’ motion for
summary judgment:

There is no question that the non-profit corporations were established
with the intent to show maximum autonomy on behalf of the non-profit

corporations when it comes to the overall management of the legal
services and supervision [of] said employees.

CP 6464. See also, CP 6654-55.
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reservation by the employer of the right to inspect and supervise the work
to ensure it is being done in accofdance with the contract does not
establish that control. Larson v. Centennial Mill Co., 40 Wash. 224, 228,
82 P. 294 (1905) (“... a reservation by the employers' of the right to
supervise the work, fdr the purpose of merely determining whether it is
- being done in aécordaﬁce with the contract, does not | affect the
indepéndence of the relatibn."’). |

Addition_ally, the fact that the corporations 'providéd ‘services to
municipalities other than ng County is important. That the relationship
between the County and the corporations was honex’chtsive‘ supports the
County’s bositiori that the cérporations were merely contractors whose
employees were not covered by PERS. |

DeWater v. State, 130 Wn.2d 128, 921 'P.2d 1059 (1996), 1s
analogous to this’case. There, a;n emplbyee of a 'foéter barent sued the
fdster parént for sexual harassmenf and claimed the State was vicariouély
liable f.or'the foster f)arent’s acts beca_lise he wés an employee of the State.
This Court rejected that argument because the State did not have control

over the operation of the foster home:

| In thié case there is no employee/emplbyer relationship -
primarily because there is no right to control the daily
“actions of the foster parent and thus no ability to supervise

or interfere with the day-to-day interaction between a foster
parent and those working in the foster home. The State
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could revoke a foster parent’s license and remove foster
children from the home, but it would have no right to
otherwise “control” the actions of the foster parent. A
foster parent is therefore not a state employee.

At most, the foster parent is an independent contractor for
the State. A principal may be vicariously liable for the acts
of its independent contractor if the principal has retained
the right to control the manner of doing the work and the
means by which the result is to be accomplished.

The State has not. retained suchcontrol in the foster family
setting even where, as here, the foster home is a specialized
~ home and is highly structured for the safety and treatment
of the children placed there. Mr. Troyer had complete
authority to hire, fire and supervise the trackers. who
worked in his home. He set. their schedules and directed -
their work. The trackers had no .contact with any State
agency who had supervisory duties over the foster home.
Id. at 140-41 (citations in text omitted).~
Here, the corporations’ employees are not under the County’s
directioh and control as contemplated by WAC 415-02-110(2)(d).' It is
undlsputed that the County does not hire, d1501p11ne or fire the
: corporatlons attorneys or staff. It does not set their hours of service. 2 It

does not train or otherwise superViSe them in their provision_, of legalv

services to their clients.

2 A clear example of this fact is that while County employees were required to
endure mandatory furloughs without pay in 2009 due to budget constraints, the
corporations’ employees did not have such furloughs See King County Ord. 16339
~ (2008). ,
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Moreover, Paragraph XIV(A) of the parties’ contracts specifically
- provides that the County is not the class members’ employer:

In providing services under this Contract, the Agency is an
independent contractor, and neither it nor any of its
officers, directors, employees, subcontractors, agents, or
representatives are employees of the County for any
purpose. The Agency shall be responsible for all federal
and/or state tax, industrial insurance, and Social Security
liability that may result from the performance of and
compensation for these services and shall make no claim of
career service or civil service rights which may accrue to a
County employee under state or local law.”

CP 5464, 5696 (emphasis added).” Contrary to FF 8, the relationship -
between the County and the corporations in the delivery of public defense

services is not unique.3_ 0

2 The class argued below that RCW 49.44.160 supports their. position. CP
2580, 2582-83. It does not. That statute forbids public employers from misclassifying
employees or-otherwise taking actions to avoid providing benefits to employees to which
* they are entitled by law or collective bargaining agreements. However, the statute .
expressly recognizes that the usual standards “such as control over the work” will govern
whether a person is a contractor or employee, and states: “Common law standards should
be used to determine whether a person is performing services as an employee, as a
contractor, or as part of an agency relationship.” This is, of course, entirely consistent
with King County’s argument here as to RCW 41.40.010(22). and WAC 415-02-110.
30 10 a 2008 report, the WSOPD acknowledged five different types of defense
systems in use in Washington: '

. Public defender agencies are county-funded agencies;

o Nonprofit systems involve the county contracting with a nonprofit
group or groups that are organized to provide public defense services;

° Contract public defense systems are systems in which the county enters

into contract with one or more private attorneys to provide .
representation; : ‘
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Instead of addressing whether King vCount'y actually céntrolled the
performance of their vwork, the class presented evidence that the County
engaged in policy and budgetary oversight. But this oversight is mandated |
by state law. RCW 10.101.060. Like the class, the trial court confused
bﬁdgetary oversight of the expenditure of 'publip funds and strict oversight
.of the corporations’ compliance with indigent defense standards with
control over the work of the public defenders.

It appears the trial court believed that because the County adopted

a formula for dex}eloping its annual budget based upoh a certain amount of

° List appointment systeins involve list of attorneys who have agreed t0
accept public defender cases, who are appointed by the court on a case-
by-case basis; :

° Conflict appointments of alternate attorneys are made by judges when
the initially appointed public defense attorney is prohibited by ethics
rules from representing an individual defendant, usually due to prior
representation of another party in the case. ’

2008 Status Report on Public Defense in Washington State at 22. In fact, WSOPD is an
independent agency, created by the Legislature in 1996. It was originally created to
deliver indigent appellate services. The Legislature has since expanded WSOPD’s
responsibilities. - C

WSOPD administers state funds appropriated for criminal trial indigent defense -
services, appellate indigent defense services, and the Parents Representation Program for
dependency cases.” As of 2008, WSOPD managed a $54 million budget. The bulk of its
budget was paid to contractors, pilot programs, counties, and cities under programs set in
statute or budget provisos. See Joint Legislative Audit & Review Committee Report 08-
2, Office of Public Defense Sunset Review at 3 (2008) (JLARC Rpt.).

WSOPD contracts with over 50 attorneys to represent indigent appellants.
http://www.opd.wa.gov. The Court of Appeals appoints an attorney based on a
recommendation from OPD, and virtually all indigent appeals where there is a right to an
attorney are handled by attorneys under contract with WSOPD. JLARC Rpt. at 5.
WSOPD treats its contract attorneys as vendors, and requires them to submit W-9 forms.
The attorneys must submit contractor invoices within 60 days of each payment event
recognized by WSOPD to be compensated for their services. »
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money per case, it §vas effectively “controlling” the corporations’ delivery
of services. This is‘ not true. The Céurt confused a f_ormula for building a
budget, driving funds to the corporations through OPD based on the
npmber and types of cases taken by the corporation. CP 2565, 5465; RCW
10.101.070(1)(b), with the undisputed fact that the formula generated é.
sum of money that each corporation could spend any way it wanted. CP
5465.

Althop,gh the corporations’_ contracts require them to ensure that
their attorneys meet County ethics staﬁdardé, limit their outside wbrk, and
| limit their number of active éases, CP 7101, 7105, 7106 (FF 57-58, 77, 79,
82), these mandates arc imposed by state low. RCW 10.101.060.
Requiring the bcorpo'rations to provide periodic reports or to sﬁbjec.t
‘themselves to éudits, CP 7107-08 (FF 90), is consistent with routine .
bl;dget oversigﬁt of an o'utsidev.contractor .-by government. The County '
WO\lid ‘be 1;emiss if it did not superyise the corporaﬁons and their
'expéndimm of public funds in this fashion. This Court has ’clearly heid
thaf the inspeétibn of work and :the right to demand cohtract c_'omp‘liancev
activities by a principal does not cénstitute “control” over an independent
contractor under the common law dated back to Larson in 1905. See also,
Kamla, 147 Wn.2d at 120-21; Hennig v. Crosby Group, Iﬁc., 116 Wn.2d

131, 134, 802 P.2d 790 (1991).
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The class repeatedly trumpets the County’s 2002 decision to seek a
receivership for NDA as evidence of County control. CP 7097-98 (FF 42-
43, 46-47, 49-50, 52). If the County’s “control” éver NDA is as extensive
as the trial court believed it was, the County would not have had to
' institute‘ a receivership. Instead, it Would simply have stepﬁed in and
assumed control of NDA. It did not. As noted in Northwest Defenders, a
court, not the County, ordered NDA into receiv'ership'because NDA had
not had a functiom'ng ‘board of directors for seven yeérs, and its executive
- direct_dr acfced. Without.effe;c’:tive supervision, using public moneys meantv

for public defense to establish a for-profit law firm and to lease expensive
office space.. The Court of Appeals held that the appointment of the
receiver was valid where NDA forfeifed its corporate rights by acting
contrary to RCW 24.(.)3.100 and the receiver ‘Wa:s; necessary to "‘securé‘
“ample jusﬁce to the parties.” Northwest Defenders, 11’8 Wn App. at 126.
A receiver was necessary to avoid disrupt’ion of NDA’é ongoing .
6peratiof1s'. Id.v |
| Hefe, the class failed to establish the requisite common law
master-servant relationship with King County‘ under RCW 41.40.01‘0(22)
or. WAC 415-02-110. King County did not exercise control over the
method or manner by which the corporations’ employees Aperformed their

actual work.
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(b)  The Class Members Are Not Employees of a De
Facto County Agency

Recognizing the weakness of their contention that they are County
employees, the class argued below, and the trial court agreed, that the
corporations are de facto County agencies and therefore their employees
are eligible for PERS. CP 2712-18, 7110-11 (FF 100; CL 3-4).>! Distilled
to its essence, the trial court’s test for determining that the corporations
were, in effect, County agencies was (1) the corporations carried out a
public purpose, and (2) the corporations received public financing to carry
out that purpose. See, e.g., CP 7088-89 (FF 1-3)." If the trial court’s test is
allowed to stand, virtually every employee of the many contractors who
routinely contract with all levels of government in Washington would
become PERS-eligible.

'RCW 41.40.010(4)(2) defines a PERS Plan I employers as:*

. every branch, department, agency, commission, board
~and office of the state, any political subdivision or
association of political subdivisions of the state admitted

. into the retirement system, and legal entities authorized by

RCW 35.63.070 and 36.70.060 or chapter 39.34 RCW; and

the term shall also include any labor guild, association, or -

organization the membership of a local lodge or division of
which is compromised of at least forty percent employees

31 This argument is tantamount to an admission by the class members that they
are employees of the corporations, and not King County.

32 This definition is largely the same for PERS Plan 2 and 3 employefs, except = -
that school district staff may not be PERS members. RCW 41.40.010(4)(b). : :
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of an employer (other than such labor guiid, associatibn, or
organization) within this chapter. The term may also
include any city of the first class that has its own retirement
system. '
This statutory definition was not examined by the trial court. The
languag'e‘ of the definition is plain and unambiguoﬁs as to which

33

governmental bodies qualify as PERS employers. .It. does not include

. private coi'pbrations performing government services.>*

The class cannot cite asingle case 1n which a private organization
not expressly enuﬁerated in RCW 41..»40.01 O(4)(a) has been held to be a
PERS employer. In fact, RCW 41.40010(4)(a) indicates that the
Legislature readily understood how to make a private association a PERS
employer. In that statute, .'unions representing public employees may be
PERS employers. See also, WAC 415-1_08;620.

The ’corporations do not meet the ‘deﬁm'tion of .010(4)(aj. They |

are'nbt divisions, agencies or departments of the County. While the King

; ?3 In détcrmim'ng the meaning of a statute, this Court applies general principles
of statutory construction. “The primary goal of statutory construction is to carry out

legislative intent.” Cockle v. Dep’t of Labor & Indus., 142 Wn.2d 801, 807, 16 P.3d 583 -~

- (2001). These principles begin with the premises that if a statute is plain and
unambiguous, its meaning must be derived from the language of the statute itself. Dep’t
of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 9-10, 43 P.3d 4 (2002); Limstrom
v. Ladenburg, 136 Wn.2d 595, 606, 963 P.2d 869 (1998). If the language of the statute is
plain, then this Court’s inquiry ends. Cerrillo v. Esparza, 158 Wn.2d 194, 205-06, 142
P.3d 155 (2006). :

3% By contrast, RCW 41.40.160 allows the employees of a private cofporation

.acquired by a public agency to get PERS credit for the time the employees were
employed by the private firm. AGLO 1974 No. 35. .

Brief of Appellant - 46



County Charter provides that the Council can creéte divisioris, agencies
and departménts, the Council has not done so here. Article 2, § 220.20 of
the Cha_rter'provides that the Council has the power to “establish, abolish,
combine and divide édministrative offices and executive departments and
to establish their powers and responsibilities.” All such administrative
offices and executive departments are part of the executive branch of the
County government. King County éharter art 3, § 310. The County
Code ﬁlﬁher provides that the County’s executive branch includes the
counfy éxecutive, the county administrative officer, édminiéfr’ative offices
with speciﬁc functions; executive departments determined according to
major assigned functions or proceéses; and divisions within departments
and administrative offices, where créated by ordinance, that _berform B
delegated functions or duties. KCC § 216.020A (emphasis added). vThe
Councﬂ has not passed an ordinanée.or taken other legislativevaction that -
would establish the corporations as County executive departménts.

' | Lacking any support in RCW 41.40.010(4)(a), the class looks.
elsewhere to support its argument. Thé class urges that certain AGOS ‘
provide that persons who were employ‘eesv of private employers are PERS-
eligible. The AGOs do not support the class’s argumenf. For example, in
AGO 55-57 No. 267, the Attorney General opined that employees of the |

Associatéd Students. of the Universify of Washington (“ASUW?”),
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organized as a nonprofit corporation, were eligible for PERS. The opinion
flowed readily from the fact that the ASUW historically was controlied by
the University and was “an arm and agency of the state and University of
‘Washington.” Good v. Associated Students of the Univ. of Washington, 86
‘Wn.2d 94, 98, 542 P.2d 762 (1975) (“It is clear that the ASUW is subject
to ultimate. control by the regents.. [of the University of Washington].”). In
fact, 1935 and 1938 supérior court decisions concluded the ASUW was
part of .the University, which, in turn, was clearly a state agency. The
président of the U_nivérsity had the authority fo apprové br n(%isapprove all
. ASUW actions and the ASUW constitution sta,téd'it was “an integral paft” '
of the University and gave the President of the University such authdrity
 over 1t See also, AGO 1993 No. 18 (employee of nonprofit corporations>
performing fundraising services for higher education insﬁ_tutions were not -
_ entifcl.ed i;o PERS benefits because such instimfions “may‘not provide state
¢mpldyee benefits to employeeé of a private nonproﬁt organization if th.ev
orga'ni&tidn is not an agency of the state.”). | |

‘The class also references a DRS ruling involving the employees of
the Washington State Univérsity Bookstore. CP 6604-19. To the exfént it
is even “authority,” the DRS ruling offers little suppoi't to the class’s
'argumént. The WSU regents constitute the board of directors for the

Bookstore. 'CP 6606. Thus, like the ASUW, the Bookstore was clearly an-

-Brief of Appellant - 48 .



arm of WSU. That is plainly not true for the four corporations here who
studiously maintained their independence from the County with boards of
directors that were not controlled in any fashion by the County. |
- The class focused on two cases below that they assert stand for the
proposition that the corporations are de facto County ageneies making
their »employees PERS members. .CP 2713-15 (relying on State ex rel.
Public Employees’ Retirement Bd. v. City of Portland, 684 P.2d 609‘(Or.
App. 1984) and Clarke v. Tri-Cities Animal Care & Contrdl Shelter, 144
‘Wn. App. 185, 181 P.3d 881 (2008)). Both cases. are reédily
v bdistinguishable. -First, neither case‘arises.und'er the specific provisions of
RCW 41.40.010(4)(21); | That statute | contemplates that only duly B
constituted government agencies or private erganizations specifically
authorized by law meet the deﬁnition of a PERS emp‘loyer.
Second, Oregon apparently recognizes tnat a pﬁVafe nonprofit
_cofporation can be an “alter. ego” of a pnblic agency where a loeal
| government establishes such a corporation. For reasons articulated z'nfra; :
Washington law does not so readily acknowledge such de facto public
agencies. Moreover, the facts in the Oregon case reveal tnat the’nonproﬁt'
corporation was actually a City agency. In State ex rel. Public Employees
Reriremeni Board, the City of Portland established a nonprofit corporation

by order of its City Council to implement private portions of the City’s
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energy conservaﬁon policy. The corporation could be dissolved by the
City, its rules and procedures were subject to. approval or amendment by
the City, and its board consisted of members appointed by the City
Council who served at its pleasure. This level of control. is a far cry from
the independence exercised by the corporations here.

Finally, Division III’s decision in Clarké, a Public Records Act
(“PRA”) casé, also -does not aid the class. PRA cases are unique. The
policy of 'that Act is to reQuire disclosure of all documents »génerated by
public agencies. RCW 42.56.070(1); RCW '4_2.56.‘100,. The Act isto Be
broadly construed. RCW 42:56.030. RCW ‘42.17.020(1) broadly defines
a public agency to include listed state and lbcal governments and their
subdivisions and extendé the Act to “other local public agenc[ies],” an
aﬁbmhous provision designed to ensure that e\;e'n private organizations
transacting public business rhust disclose public records. The Clarke court -
found the Tri Citiés Animal Care & Control Shelter Was the e;iuivalent of

a public agency precisely because the PRA must be construed “liberally in
- favor of the fullest possible public fecords access.” 144 Wn. App. at 195.

Clarke’s holding was based on aiiother PRA case, Telford | V.
Thurston County Board of Comm’rs, 95 Wn. App. 149, 152-56, 974 P.2d
886, review denied, 138 Wn2d 1015 (1999), in which the court applied

- the PRA to Washington State Association of Counties and Washington
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State Association of County Officials, two private organizations
performing public duties.*® The court applied a functional equivalence
test to determine if those associations were subject to the PRA’s

6 Here,

prohibition on the use of public funds in political ca:mpaigns.3
PERS has no corresponding direction to liberally construe its provisions to
make virtually every employee of parties coﬁtracting with government at
all levels PERS-eligible. This makes fiscal sense. The Legislature did not
intend to open the door widely to allow employees of private

organizations to become PERS members. If anything, RCW 41.40 is to be

strictly construed regarding PERS eligibility. =~ Nothing in RCW

35 Washington law recognizes various associations for local governments. See,
e.g., the Washington Association of Fire Commissioners (RCW 57.12.031(4)), the
Washington Association of Sewer and Water Districts (RCW 57.08.112); the Washington
School Directors Association (RCW 28A.345.010); the Washington Public Ports
Association (RCW 53.06.030); the Association of Washington Cities (RCW 35.102.040);
or the Washington Association of Prosecuting Attorneys (RCW 36.27.110). In the case
of the Washington State Association of Counties (RCW 36.47.010), its employees are not
PERS-cligible, as the Telford court noted, because the Legislature excluded the
employees of associations of political subdivisions from PERS II. Telford, 95 Wa. App.
at 155-56. In the case of the Washington Association of Sheriffs and Police Chiefs, its
employees are not entitled by statute to a public pension. RCW 36.28A.010. Although
these organizations may be subject to the PRA, their employees are still the employees of
a private association, and they are not PERS-eligible.

% The Clarke court also referenced Champagne v. Spokane Humane Soc., 47
Wn. App. 887, 737 P.2d 1279, review denied, 108 ‘Wn.2d 1035 (1987) (public duty
doctrine applied to humane society to which County had delegated all animal control
enforcement responsibilities by ordinance) and Spokane Research & Defense Fund v. W.
Cent. Cmty. Dev. Ass’n, 133 Wn. App. 602, 137 P.3d 120 (2006), review denied, 160
Wn.2d 1006 (2007) (test not applied to Association as its activities were
nongovernmental). See also, AGLO 1971 No. 110 (Expo °74, a nonprofit corporation
created at the direction of 1971 legislation to operate the Spokane World’s Fair, was
public agency where its board of directors consisted of the persons appointed by, or
being, public officials who made up the Expo *74 Commission).
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41.40.010(4)(a) corresponds to. the amorphous “other public agency
language” in RCW 42.17.290.

The class’s present contention that the corporations ére “de facto”
County agencies is contrary to their historical independence, inconsistent
with Washington law disfavoring “de facto” public agencies, and utterly
impractical, confusing appropn'até contract budgetary and policy-oversight
with “de facto” agency status.

The corporations are not dé facto County agencies becéuse they
have historically beén independent from County govemment ~All four
corporations describe themselves on their websites  as 501(c)(3)
corporations; TDA and‘SCRAP say even more. Accofdiﬁg to TDA, it “is
a non-profit corporatibn foundeci with Mode} Cities funding in 1969 and
has an independent Board .of Directors.” Tt is “now the largest criminal
law firm in the state.” It is also “reco gnizéd regionally and nationally as a

leader in public defense[.]” http://www.defender.org/about, last visited

4/29/2009. Similarly, SCRAP “is a private, non-profit public defense law

firm[.]” http://www.societyofcounsel.org, last visited 4/29/2009.
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Bob Boruchowitz, who testified below, also testified about the
founding of TDA during public héarings sponsored by the American Bar
Association in 2003:>’

Then during that year the King County bar, under a lot of
pressure from the community, formed a task force which
included a lot of the real lawyers as you call them from the
civil bar, ... and they recommended a nonprofit model for
the county system. And then the county agreed with that
and hired our office to be the county public defender, and
now we have four county public defenders with the volume
and conflicts. -

Boruchowitz ABA Testimony at 64.

Boruchowitz concluded by noting “the King County judges have
been very happy with I think having an independent model and have
become accustomed to that in a way that many judges are not.” Id. at 65
(emphasis added). -

| Boruchowitz also noted in his testimony:

When I first became a director, I went to a training that»vwas

funded by the Justice Department .... I’'m happy to say as

the director of a nonprofit, while I have lots of political

pressure in terms of my budget, I almost never have the

kind of pressure where a judge calls me up and says, You
have to fire Randolph Stone; he’s really a terrible guy.’ 1

37 During the 40® anniversary year of Gideon v. Wainwright, 372 U.S. 335, 83
S. Ct. 792, 9 L.Ed.2d 799 (1963), the ABA’s Standing Committee on Legal Aid and
Indigent Defendants held a series of public hearings to examine Gideor’s continuing
effect on the right to counsel. Gideon’s Broken Promise: America’s Continuing Quest .
for Equal Justice; A Report on the ABA’s Hearings on the Right to Counsel in Criminal
Proceedings at 1 (December 2004). Extensive testimony was received from 32 expert
witnesses, including Boruchowitz. Id.  Boruchowitz’s testimony is available at
http://www.abanet.org/legalservices/downloads/sclaid/indigentdefense/gid 1 excerptboruc
‘howitz.pdf, last visited on July 10, 2009 (hereinafter “Boruchowitz ABA Testimony”).
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thlnk I’ve had five phone calls in the twenty-four years as

director .... Idon’t get those kind of calls. And I think it’s

because we’ve been able to establish our nonprofit
independent system with good bar support both locally and
statewide that you don’t do that with us.

Id. at 63 (emphasis added).

The independence of the corporations has; iﬁ fact, been maintained
in 4‘practi'ce becausé, as notecl supra, they havo their own articles of
incorporation and bylaws conﬁrming their independent nonprofit status, |
they have independént boards of directors who are -notVCounty employees,
and OPD ‘.does not direct or control the direcfors’ elections to those boards. .
The boards hire their respective executive director and set the terms and
conditions of his -or her employment. Each corporation files an annual |
Form 990 with the Internal Revenue Service, -conﬁrmiﬂg its status as a
private; nonprofit 501(c)(3) o:génization. Thé boards decifle annually
Whéthef to contract with K1ng County. The corloorations develop their
 budgets annually. The executive directors select and hire audit firms to
condﬁct annual independent financial audits. The executive directors of
the corporaﬁons_, in conjunction with their boards, are responsible for the
day-to-day operatlons of the corporations, including their office space,

equipment and supplies, internal staffing structures, and hiring decisions.*®

To communicate their employee policies, the corporations establish and.

3 The class has never contended that tl1e corporations must seek approval from
King County when hiring or firing employees. See CP 2854, 2904, 3030, 3105-06, 4953.
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rely on employee handbooks or on collective bargaining agreeiﬁents that
have been negotiated with the union. The corporations choose how to
allocate théir contractual.funds among various types -of employee benefit
plans, including retirement and/or profit sharing plans.

| The corporations do not fit the narrow definition in Washington
law of a de facto agency. = Washington follows the WelLunderstood
concept that while there can be a de facto officer, there can be no officer
de facto without an office de jure. 3 McQuillin Municipal Corp. § 12.104
(3d. ed.). Infact,ina cons‘;i’tutional govermer;xent there is no such thing és é |
de facto office. Jd. Thus, de facto offices are disfavored in Washington
law. Drum v. University Place Water Dist., 144 Wash. 585, 588—89, 258
P. 505 (1927); Higgins v. Salewsky, 17 Wn. App. 207, 212, 562 P.2d 655
(1977). In Higgins, for example, because Centr.eﬂia never en'ac‘:ted'a civil
service ordinance. for its fire department, the examination for fire captain
that resulted in the appoinhngnt of a captain was null and void. The civil
service coininissioners did ndt act as a de facto agency in the absence of a
civil service ordinance.

In this caée, the corporations do not have the statué of de facto

County agencies. The County did not enact ordinances making the
corporations County agencies. This is not like the PRA where that statute

expressly directs fhat entities that conduct public business like public.
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agencies must disclose public records. The ‘co‘rporations have failed to
demonstrate that the de facto .égency*concept in Washihgton applies to
them.

To understand the potential dramatic impact on the budgets at all
levels of 'Washington government from the trial court’s decision, this
Court must understand the scope of contracting done by governments with
pri\?ate vendors for public services. Contracting with private corporations
and others for the provision of public services is very common in
Washington, both at the statev and local level.”’ The State contracts for
public defense services, child and adult care, rheﬂtal health services, and
foster care. State and local gox}ernments are required to put public work
including construction, alteration, repairs, or improvements out to bid.

. RCW 39.04.010." This policy extends to services. RCW 39.29.° The

- ¥ Government often considers the contracting out of services as a legitimate
alternative to providing services through public employees. With the recent budgetary
problems plaguing all units of government, conversations about contracting are common.
King County has considered privatization of animal control services and public/private.
partnerships to operate parks. “County-Exec Proposal Cuts into Jobs, Parks,” Seattle .
Times, September 29, 2009 at A-1. Pierce County is considering privatization of mental
health services. “Pierce County to private mental-health services,” Seattle Times, August
31,2009 atB 1. '

0 RCW 41.06.142 provides that any state agency may contract for services
traditionally provided by public employees. As indicated in Washington Federation of
State Employees v. Washington Dep’t of General Administration, __ Wn. App. __ ,216
P.3d 1061 (2009), former restrictions on contracting out of public employee tasks were
eliminated in 2002 in the Personnel Service Reform Act. Id. at 1067. If the trial court’s
test for PERS eligibility were adopted, the legislative intent to authorize contracting out
of public employee jobs to private contractors would be frustrated. '
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state has often litigated with its contractors or service. beneficiaries over
the proViéion of such contracted services. See, e.g., Washington Ass’n of
Child C’are Agéncies V. Thompsoh, 34 Wn. App. 225, 660 P.2d 1124,
review denied, 99 Wn.2cl 1020 (1983) (care fof abused, neglected,
disturbed childlen); United Nursing Homes, Inc. v. McNutt, 35' Wn. App.
632, 669 P.2d 476, review demied, 100 Wn.2d 1030 (1983) (nursing
homes); Pierce County v. State, 144 Wn. App. 783, 18.5 P.3d 594 (2008)
(mental health services); Bmam‘ ex rel. Bréam V. State; 150 Wn.2d'689,'8'l B
| P.3d.851 (2003) (foster care services). “ ;
| The County’s ‘defender services contrac':ts. are similar to the
contracts entered into by othef Washington counties for other serv»ices,’ CP
6‘303-64‘(.)3,4*.1 but no Washington case has lleld that a -governmental

agency’s exercise of fiscal and policy oversight of its contractors

,tran'sfom_led that contractor into a public agency.

' For example, Snohomish County regularly contracts with independent,

nonpublic organizations such as the Boys and Girls Clubs of Snobhomish County,
Catholic Community Services of Western Washington, Lutheran Community Services
Northwest, Providence Everett Medical Center, Salvation Army, and the Tulalip Tribes
for the provision of services. CP 6300-6403. As in King County, the parties to the
Snohomish County contracts specifically agree that the employees of the contractors are
not employees of the County. CP 6315, 6359. Those contracts also establish
performance standards and provide that the contractors’ employees must have minimum
levels of training, experience and licensure requirements, and they require the contractors
to make regular reports to Snohomish County regarding the fulﬁllment of contracted-for
services. See, e.g., CP 6306-11, 6325, 6337-38. :
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Similarly, the federal government monitors the performance of
thousands of government contractors receiving federal funds. CP 5452-
53.%2 However, pﬁblic funding of priirate ehtities, even when coupied with
significant regulation, is not sufficient to convert private organizatioﬁs into
public agencies acting “under color of law” within the nieam'ng of 42
U.S.C. §1983.%3

In sum, the corpqratiohs do not meet the strict defmition of a PERS
~employer in RCW 41 .40.010(4)(a). They are not de facto Coqnty _agencies
because the County has not made them County agendies.» Historically, the
corporations have been independeht.‘- Most criticaily, mere budgetary
oversight and supervision éf the contrac'fs by.the..County, as reqﬁired by
RCW 10.101.060, does not convert the corporatlons into public agenc1es

If government fundlng and a public purpose for the expend1ture were

2 Bvery federal contract of more than $10,000 a year contains mandatory
requirements that are monitored and audited by the federal office of contract compliance.
CP 5452.

# See, e.g., Rendell-Bakerv. Kohn, 457 U.S. 830, 107 S. Ct. 2764, 73 L.Ed.2d
418 (1982) (private school did not act under color of state law, despite the fact that
almost all of the school’s pupils were referred by public.school system, school received at
least 90% of its funds from various government entities, and school was heavily
regulated); see also, Blum v. Yaretsky, 457 U.S. 991, 1004-11, 102 S. Ct. 2777, 73
L.Ed.2d 534 (1982) (nursing home was not a state actor despite the fact that the nursing
home was “extensively regulated” and was heavily subsidized by Medicare funds);
- Morse v. North Coast Opportunities, Inc., 118 F.3d 1338 (9th Cir. 1997) (employee of
ponprofit community action agency was not a state actor; government funding and
extensive regulation without more does not convert private entity into .governmental
actor); Kabbani v. Council House, Inc., 406 F.Supp.2d 1189 (W.D. Wa. 2005) (finding
that landlord, a nonprofit corporation, was not a state actor even though it received
Section 8 subsidies and was subject to government regulation).
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sufficient to turn 'independent contractors into public employers, then
literally tens of thousands of private employees working for government

contractors in Washington would be PERS eligible.

(4) - The Class Members Are Estopped From C1a1m1ng That
They Are County: Employees

The class members, or persons with whom they were in privity,
have liti.gated the question of their relationship to the County and a court
has decided that they are not County employees. The class members are
fhus estopped to claim they are County employees. | |

Collateral ‘estoppel bars the relitigation of an issue by La party. who
has had a full and fair opportunity to present his or her case, even if the
»subsequent litigation presents a different claim or cause of action; the
doctrine.;s purpose | is to aéhiev'e finality of disputes, promote | judicial
-economy, and prevent harassment bof | and inconvenience to litigants.
" Hanson v. City of Srohomish, 121 Wn.2d 552, 56_1, 852 P.2d 295 (1993).
The doctrine applies only if foﬁr basic requirements a.re.met:' (1) the
id'entical issue was decided 1n the prior action; (2) the first action re‘sulted
in a final judgment on the merits; (3) the party against whom preclusion is
asserted waé a party to or in privity with a party to the prior adjudication,
and (4) applidation of the doctrine does not work an injustice. Id. at 562.

The elements of the doctrine are met here.
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As noted supra, in White, a former employee of NDA raised the
question of whether King County could be deemed “the employer” of a
person who worked for one of the corporations. White sued the County |
after NDA terminated his employment, arguing that the County. was also
his employet. CP 546. The County denied it was White’s employer and
filed a motion for summary judgment on that basis.‘ Id; The court found
| the;'e was not an employer-employee relationship between White and the
County, and rejected. the céntention that the County was White’s true
empioyef._ Ia’ See Appendix. - | | |

Thus, a member of the class litigated the identicél issue, a final
judgment on the‘meri‘ts lwas entered, and the application of the doctrine
does not work an injustice. The court’s determination in White that_
employees of one of the corporations were not King County employees
carries 173re,clus_ive1 effect. The class is estopped fo cléinﬁ the stafus of
‘pu‘blic employees under PERS. - | |

The class is-also estopped under equitable esfdppel principles from
claiming its members are County erhployees based on,theif participaf:_ion in
programs available only to private employees. The doctrine of equitable |
estoppel applies where a party has made an admission; statement or -act
that was justiﬁably relied upon to the detriment of ahother party. Dep’tof

Ecology, 146 Wn.2d at 19.
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ThQ corporations have 'corisistently represented to the IRS, through
their filings of IRS Form 990s and 5500s, that they are 501(c)(3) nonprofit
organizations and that they have made retirement contributions on behalf | |
of the class members as the members’ sole employers. CP 5903-6168.
The cléss members’ acceptance of retir¢ment benefits through 403(b)>
plans and the cqrporations" affirmative representations to the federal-
government 1tvaar them from now asserting a cohﬂicti_ng status as “public
emplbyees.”

Further, the erhployges have participated in ERISA plans for their
retirement benefits. ERISA does not apply to benefit plans involving
- governmental employees, 29 U._S.C. § 1003(b)(1), again eVidenciﬁg the
fact that the class members are not pubiic émployees.

S.imﬂarly, by Qrganizing into labor .unions subject to NLRB
jurisdiction, the employees are esfopped- to claim théy are public
employees.. Prior to asserting jurisdiétion,. the NLRB mmust determine
-‘whether an einployer meets the particular definition of “employer” under
- 29 US.C. § 152(2). Public employers are ‘noz‘ subject to the Act. 29
U.S.C. § 152(2) (“When used in this subchapter . . . the term ‘employer’

. shall not include . . . any state or political subdivision thereof.”).%4

* Public employers and employees in Washington are generally subject to the
jurisdiction of the Public Employees Relations Commission. RCW 41.56.
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N.LR.B. v. Natural Gas Utility District of Hawkins County, Tennessee,
402 U.S. 600, 91 S. Ct. 1746, 29 L.Ed.2d 206 (1971). The United States
‘Suprem‘e‘ Court looks to see if the organizations were “created directly by
the state, so as to constitute departnients or administrative arms of the
| goyernment,” or if they were “administered by individua_ls who are
responsible to public officials or the general electorate.”” Id. at 604-05.
Neither is true here. The Ninth Circuit decision in Golden Day Schools,
Anc. v: N.L.R.B;, 644 F.2d 834 (9th Cir. 1981) is instructive. There, the
Court held that a child care f;f:ility Waé not a public embloier even though
the state of California reviewed its budget, set academic standards, and
largely funded the facility because the fability controlled the hiring, firing,
and conditions of employment for the facility’s staff. See also, N.L.R.B. v.
 Parents & Friénds of Specialized Living Center, 879 F.2d 1442 (7th Cir.
1989) ‘(intermediate care facility for developmentally disaBled that was
funded by the state and contracted with it was not _pﬁblié empldyér); Staff
Builders Services, Inc. v. NLRB 879 F.2d 1484 (7th C1r 1989)
(corporation providing chore serﬁces to elderly andvdisabled clients by
contréct with state was not public enﬁployer). The NLRB may not assert |
jurisdiction over King County or any other public employer.

The. NLRB has asserted jurisdiction over NDA and TDA by'

| certifying SEIU as the exclusive representative for their employees in the
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bargaining unit.and by investigating unfair labor pbractices eharges filed by
the SEIU. CP 6426-60. Similarly, the NLRB accepted two certification
petitions from Teamsters Local -117 in 1996 and 1999, in the union’s
attempt to organizé the employees of SCRAP, and assumed jurisdiction
over the matter. CP 6413-21. While Teamsters lost the election and the ._
union’s effoﬁs to organize SCRAP failed, the NLRB would not have
accepted the petition or held the election if SCRAP was 2 public
employer.45
Moreover, federal courts have specifically recognized in NDA’s
case that_ any disputes between NDA and its staff over wages are
exclusively within the jurisdiction of the NLRA, foreclosing any action for
retroactive baek pay and benefits.
. In.Larra;"zaga,'the Ninth Circuit :upheld a district court decision
. that.clai_ms.' for Wag‘esv and benefits by NDA employees are preempted by
federal lebor :laWs'. In 1999, two attorneys formerly employed by NDA
filed a lavW"SIllt.‘ claiming that Nl)A had wrongfully withheld annual Wage
increases mandated by the collective bargaining agreement between NDA
and its union. NDA moved to dismiss in part, argu1ng the claims were

preempted by the NLRA or Section 301 of the Labor Management

_ 4 The NLRB’s assertion of jurisdiction over a particular employer may be
challenged under the NLRA. 29 U.S.C. § 151 et seq. That has not happened here.
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Relations Act. The district court agreed and entered an order of dismissal.
The Ninth Circuit affirmed, noting that the plaintiffs were employeés of
NDA and that their claims were preempted by the NLRA.*

Larranaga lends further credence to the fact tha’; the corporations
are private, not public, employers because, by asserting jurisdiction in
these instances, .tﬁe NLRB haé concluded that the corporations are private,
- not public, entities. | |

Where thé issue of the status of the‘ employees of one of the
corporations has actually been litigated anci,they have been found by a
competent court not to be King County employees, and the employees
have taken actions such as seéking to organize under the NLRB’s
| jurisdictions and obtaining benefits a{zailable only to employees of vprilvate
companies, the County juétiﬁably relied on the fact that the corporations’.
empldyées were private employees. ‘The class is estopped from claiming
that its méinbers are public employees eligible for PERS."

. CONCLUSION
| The trial court erred in determining that the class memberé were

eligible for PERS.

46 Congress has entrusted administration of the NLRA to the NLRB to ensure
the development and application of a uniform national labor policy. San Diego Bldg.
Trades Council v. Garmon, 359 U.S. 236, 242-43, 79 S. Ct. 773, 3 L.Ed.2d 775 (1959). .
The United States Supreme Court. mandates preemption of state law claims whenever the -
underlying claim is “arguably” subject to the NLRA. Id. at 245.
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This Court should reverse the trial court’s judgment and remand
with directions to the trial court to enter a judgmént holding that the class
| members are not employees of a public employer and therefore are not
eligible for PERS. Costs on appeal should beb awarded to King County.
DATED this JiH}ay of November, 2009. |

Respectfully submitted,

Philip A. Talthadge, WSBA #6973 (] -
Emmelyn Hart-Biberfeld, WSBA #28820
Talmadge/Fitzpatrick

18010 Southcenter Parkway

Tukwila, WA 98188

(206) 574-6661

Attorneys for Appellant King County
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RCW 10.101.060:

(1)(a) Subject to the availability of funds appropriated for this purpose, the office of public
defense shall disburse to applying counties that meet the requirements of RCW 10.101.050
designated funds under this chapter on a pro rata basis pursuant to the formula set forth in RCW
10.101.070 and shall disburse to eligible cities, funds pursuant to RCW 10.101.080. Each fiscal
year for which it receives state funds under this chapter, a county or city must document to the
office of public defense that it is meeting the standards for provision of indigent defense services
as endorsed by the Washington state bar association or that the funds received under this chapter
have been used to make appreciable demonstrable improvements in the delivery of public
defense services, including the following:

(i) Adoption by ordinance of a legal representation plan that addresses the factors in RCW
10.101.030. The plan must apply to any contract or agency providing indigent defense services
for the county or city;

(i) Requiring attorneys who provide public defense services to attend training under RCW
10.101.050;

(iii) Requiring attorneys who handle the most serious cases to meet specified qualifications as
set forth in the Washington state bar association endorsed standards for public defense services
or participate in at least one case consultation per case with office of public defense resource
attorneys who are so qualified. The most serious cases include all cases of murder in the first or
second degree, persistent offender cases, and class A felonies. This subsection (1)(a)(iii) does
not apply to cities receiving funds under RCW 10.101.050 through 10.101.080;

(iv) Requiring contracts to address the subject of compensation for extraordinary cases;

(v) Identifying funding specifically for the purpose of paying experts (A) for which public
defense attorneys may file ex parte motions, and (B) which should be specifically designated
within a public defender agency budget; '

(vi) Identifying fuhding specifically for the purpose of paying investigators (A) for which public
defense attorneys may file ex parte motions, and (B) which should be specifically designated
within a public defender agency budget. -

(b) The cost of providing counsel in cases where there is a conflict of interest shall not be borne
by the attorney or agency who has the conflict.

(2) The office of public defense shall determine eligibility of counties and cities to receive state
funds under this chapter. If a determination is made that a county or city receiving state funds
under this chapter did not substantially comply with this section, the office of public defense
shall notify the county or city of the failure to comply and unless the county or city contacts the
office of public defense and substantially corrects the deficiencies within ninety days after the
date of notice, or some other mutually agreed period of time, the county’s or city’s eligibility to
continue receiving funds under this chapter is terminated. If an applying county or city disagrees



with the determination of the office of public defense as to the county’s or city’s eligibility, the
county or city may file an appeal with the advisory committee of the office of public defense
within thirty days of the eligibility determination. The decision of the advisory committee 1s
final.

RCW 10.101.070:

The moneys shall be distributed to each county determined to be eligible to receive moneys by
the office of public defense as determined under this section. Ninety percent of the funding
appropriated shall be designated as “county moneys” and shall be distributed as follows:

(1) Six percent of the county moneys appropriated shall be distributed as a base allocation
among the eligible counties. A county’s base allocation shall be equal to this six percent divided
by the total number of eligible counties.

(2) Ninety-four percent of the county moneys appropriated shall be distributed among the
eligible counties as follows:

(a) Fifty percent of this amount shall be distributed on a pro rata basis to each eligible county
based upon the population of the county as a percentage of the total population of all eligible
counties; and

(b) Fifty percent of this amount shall be distributed on a pro rata basis to each eligible county
based upon the annual number of criminal cases filed in the county superior court as a percentage
of the total annual number of criminal cases filed in the superior courts of all eligible counties.

(3) Under this section:

(a) The population of the county is the most recent number determined by the office of financial
management;

(b) The annual number of criminal cases filed in the county superior court is determined by the
most recent annual report of the courts of Washington, as published by the office of the
administrator for the courts;

(c) Distributions and eligibility for distributions in the 2005-2007 biennium shall be based on
2004 figures for the annual number of criminal cases that are filed as described under (b) of this
subsection. Future distributions shall be based on the most recent figures for the annual number
of criminal cases that are filed as described under (b) of this subsection.

RCW 41.40.010(4)(a):

“Employer” for plan 1 members, means every branch, department, agency, commission, board,
and office of the state, any political subdivision or association of political subdivisions of the



state admitted into the retirement system, and legal entities authorized by RCW 35.62.070 and
36.70.060 or chapter 39.34 RCW; and the term shall also include any labor guild, association, or
organization the membership of a local lodge or division of which is comprised of at least forty
percent employees of an employer (other than such labor guild, association, or organization)
within this chapter. The term may also include any city of the first class that has its own
retirement system. '

RCW 41.40.010(22):

“Employee” or “employed” means a person who is providing services for compensation to an
employer, unless the person is free from the employer’s direction and control over the
performance of work. The department shall adopt rules and interpret this subsection consistent
with common law.
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Westlaw.
WA ADC 415-02-110 ' Page 1
WAC 415-02-110

‘Wash. Admin. Code 415-02-110

WASHINGTON ADMINISTRATIVE CODE
TITLE 415. RETIREMENT SYSTEMS, DEPARTMENT OF
CHAPTER 415-02. GENERAL PROVISIONS
GENERAL RULES AFFECTING MULTIPLE PLANS AND SYSTEMS
Current with amendments adopted through January 7, 2009.

}15-02-110. Determination of employee status.

(1) An employee of a retirement system employer, other than a teachers' retirement system plan I retiree, who
otherwise meets the eligibility criteria to participate in a state-administered retirement system is required to es-
tablish or continue membership in that system. An independent contractor is not eligible for active membership
in any state-administered retirement system.

(2)(a) The department will review the entire relationship between the worker and the retirement system employ-
er in order to determine whether a worker is an independent contractor or an employee. Generally, a worker is
an employee if the employing individual or entity has the right to control and direct the work of the worker, not
otly as to the result to be accomplished, but also as to the means or methods by which the result is accom- plished.

(b) Generally, a worker is an independent contractor if the employing entity has the right to control or direct.
only the result of the labor or services and not the means and methods accomplishing the labor or services.

(c) Whether or not the parties intend to establish an employer-employee relationship, or whether the parties
regard the worker as being an independent contractor is not controlling. When the elements of direction and
control are present in determining the means and methods of performing the worker's labor or service, any
disclaimers to the contrary are not binding on the department for the purpose of determining employer-em-
ployee status. The terms of the contract and the actual arrangement under which the labor or services are
performed will determine whether a worker is an employee or independent contractor.

(d) In evaluating whether the retirement system employer has direction or control over the means and meth-
ods of performing the worker's labor or services, no one factor is determinative. The department will apply
several factors, including but not limited to the following:

(i) Is the worker required to comply with detailed work instructions or procedures about when, where
and how the worker must perform services? An employer has control if the employer requires or has the
right to require the worker to comply with instructions about the manner in which services must be per-
formed.

(i) Does the employing individual or entity provide free training for the worker, or have the right to
train the worker? Typically, an employer would have the right to train an employee but not an inde-
pendent contractor.

(iii) Are the worker's services an integral part of the employing individual's or entity's business opera-
tion? Usually the regular administrative work of a business is performed by employees rather than inde-
pendent contractors. Services outside the usual course of the employer's business may imply independ-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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ent contractor status.

(iv) Is the worker required to perform the labor or services personally? While employees are typically
required to personally perform labor or services, independent contractors are not necessarily required to
perform personally, but may subcontract part or all of the required labor or services to another party.

(v) Does the employer hire, supervise or pay others to perform the same job as the worker? Usually a
person who works the same job or performs the same function as performed by employees of the em-
ployer is an employee rather than an independent contractor.

(vi) Does the worker hire, supervise and pay others on the job under a contract to furnish labor and ma-
terials? Independent contractors may or may not be responsible for performing the contracted labor or
services themselves, and usually have the right to hire and terminate their own employees who perform
the contracted labor or services.

(vii) Does the worker perform continuing services for the retirement system employer? Independent
contractors are typically hired for a job of relatively short-term or temporary duration and do not have a
continuous relationship with or perform continuing services for the employing entity.

(viii) Are the worker's hours, routine or schedule set by the employing entity? The establishment of a
set routine or schedule for the worker by the employer indicates employee status. Independent contract-
ors are typically free to set their own hours .of work. : .

(ix) Is the worker required to devote his or her full time to the business of a single employing individual
or entity? A worker who is required to work full time for a single employer is likely to be an employee.
Independent contractors are usually free to provide labor or services for two or more employing entities
concurrently.

(x) Does the employing individual or entity require the worker to perform labor or services on the em-
ployer's premises? The employing entity is likely to have the right of control over the worker's method
of work if the work is performed solely on the employer's premises, particularly if the worker could
perform the required labor or services elsewhere.

(xi) Does the employing individual or entity require the worker to perform labor or services in a set se-
quence? A worker is likely to be an employee if the worker must perform work in an order or sequence
set by the employer.

(xii) Is the worker required to provide regular, oral or written reports to the employer? Regular reports,
for example weekly time sheets, are usually required of employees as opposed to independent contract- ors.

(xiii) Is the worker paid by unit of time (hour, week or month)? Employees are typically paid by unit of
time while independent contractors are typically paid by the job (commission, bid, piecework or lump
sum). Payment for labor or services upon completion of the performance of specific portions of a
project or on the basis of an annual or periodic retainer usually indicates independent contractor status.

(xiv) Does the employing individual or entity reimburse the worker for the worker's job-related ex-
penses? Independent contractors typically pay their own business or trave] expenses; the regular ex-
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penses they incur as part of providing labor or services are generally included in the stipulated contract
payment and are not reimbursed by the employing entity.

(xv) Does the worker providing labor or services furnish the tools and supplies necessary for the per-
formance of the contracted labor or service? Generally, an employer furnishes tools and supplies for
their employees while independent contractors furnish their own.

(xvi) Has the worker invested in the equipment or facilities used in performing the labor or services? A
significant investment by the worker in the equipment or facilities used in performing the labor or ser-
vices usually indicates independent contractor status.

(xvii) Does the worker have a right to realize a profit or have a significant risk of loss as a result of the
worker's services? Having the right to a profit or the risk of loss arising from the worker's services im-
plies independent contractor status. The worker may be presumed to have assumed the risk of loss if the
worker assumes financial responsibility for defective workmanship or for service not provided as evid-
enced by the ownership of a performance bond, warranties, errors, and omissions insurance or liability
insurance relating to the labor or services provided.

(xviii) Does the worker perform services for several persons or firms concurrently? Performance of ser-
vices for a number of different unrelated clients indicates independent contractor status.

(xix) Does the worker offer services to the general public on a regular or consistent basis? An individu-
al actively advertising services to the general public and representing to the public that the labor and
services are to be provided by an independently established business is typically an independent con-
tractor. The following are evidence of 'actively advertising":

(A) The worker uses commercial advertising or business cards as is customary in operating a simil-
ar business, or is a member of a trade association;

(B) The worker uses a telephone listing and service for the business that is ‘separate from the work-
er's personal residence listing and service.

(xx) Does the employer have the right to discharge the worker at will? An employee is typically subject
to discharge or layoff at the will of the employer.

(xxi) Does the worker have the right to terminate the employment relationship without incurring liabil-
ity? The right to terminate the work relationship at will usually indicates employee status.

(3) Typically, an independent contractor works for an employing individual or entity as a specialist in an inde-
pendently established occupation, profession, trade or business. While the right of control over the method or
means of work is determinative, the department shall also consider the following factors in evaluating independ-
ent contractor status. The degree of importance of each factor varies depending on the labor or services to be
performed and the context in which the labor or services are performed.

(a) Does the worker perform labor or services only pursuant to written contracts?

(b) Has the worker providing labor or services attained business registrations, professional occupation li-
censes or certificates required by state law or local government ordinances to perform the contracted labor
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or services?
(c) Has the worker providing labor or services:
(i) Purchased worker's compensation insurance and paid taxes required for an independent business;
(ii) Filed income tax returns in the name of an independent business; or

(iif) Filed a Schedule of Expenses for the type of business conducted or a Business Schedule C or Farm
Schedule F as part of the personal income tax return for the previous year if the worker performed the
labor or services as an independent contractor in previous years?

(d) Does the worker providing labor or services maintain a separate set of books or records that reflect all
items of business income and expenses as an independently established business?

(e) Has the worker assumed financial responsibility for defective workmanship or for service not provided
as evidenced by the ownership of a performance bond, warranties, errors and omissions insurance or liabil-
ity insurance relating to the labor or services to be provided?

(4) The burden of persuasion in claiming that a worker is an independent contractor or an employee is on the
worker or employer making the claim. ‘

Statutory Authority: RCW 41.50.050. 94-09-039, § 415-02-110, filed 4/19/94, effective 5/20/94.

<General Materials (GM) - References, Annotations, or Tables>
WAC 415-02-110, WA ADC 415-02-110

WA ADC 415-02-110
END OF DOCUMENT

© 2009~ Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream. aspx?rs=WLW9.02&destination=atp&prft=HT. .. 3/20/2009



NO. 82842-3

SUPREME COURT
OF THE STATE OF WASHINGTON

KEVIN DOLAN and a class of
similarly situated individuals,

Respondents,
v.

KING COUNTY, a political subdivision of
the State of Washington,

Petitioner.

TRIAL COURT*S FINDINGS OF FACT AND CONCLUSIONS OF
LAW AND ORDER ENTERING FINDINGS

David F. Stobaugh, WSBA #6376  Charles K. Wiggins, WSBA #6948
Bendich, Stobaugh & Strong, PC Wiggins & Masters, PLLC

701 Fifth Avenue, Suite 6550 241 Madison Avenue N.

Seattle, WA 98104 Bainbridge Island, WA 98110
Attorneys for Respondents Attorney for Respondents



. JUNFUZ/ 2009/

TUE 12:25 M

PC Superior Court FAY No. 253-798-2302 P. 005

The Honorable John R, Hickman
Friday, May 22, 2009
3:00 p.m.

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

KEVIN DOLAN and s class of similarly )
situated individuals, )} NO. 06-2-04611-6
) .
Plaintiffs, ) .
) FINDINGS OF FACT AND
v. )  CONCLUSIONS OF LAW
) ’ :
KING COUNTY, a political subdivision of ) .
the State of Washington, )
Defendant, )
)
NATURE OF THE CASE

The plaintiff Kevin Dolan 1s a King County public defense attorney. He brought this class
action lawsuit against King County on behalf of the lawyers and the staff of the King Coumy
Public .Defense Agencies. The Court cemﬁed a class defined sas:

All W-2 employees of the King County pubhc defender agencies and any former or
predecessor King County public defender agencies who work or have worked for
one of the King County pubhc defender ngencies within three years of the filing of

thig lawsuit.
Dolan and the class (collectively, plaintiffs) céntend that King County breached its duty to enroll
them in the Public Bmployees Retiremerit System (PERS) and failed to make the required PERS

cont:ﬂ:utxo 8 1q the Department of Retirement Syst RS KIN' C&WV GQ@JV‘QCQ
STy Aph Dbwiesd Tt %ﬂo’mm(m Pl I

9 The parties agreed on the procedure and the Court thus ordered that this class action would
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be addressed in phases, first liability and later, if liebility is found, relief will be addressed-in the

second phase. The parties and the Court agreed that the liability phase would be addressed bﬁi

| cross-motions for sumrnary judgment and, if libility could not be determined on these motions,

the case would be tried by the Court.

The parties filed cross-motions for swnmary judgmmt‘: on liability supported by written
evidence in the form of deposition testimony and exhibits, and declarations and exhibits. The
Court denied the parties’ cross-miotions because material facts were in dispute.

The parties filed a joint motion for recqnsid'eraﬁOn or alternatively for the Court to try the
liability phase of the case on the evidence submitted by the parties in support of smnmary
judgment. The Court denied reconsideration, but ag:reed to try the case on the cmshng summary
Judgment record, as requested by the parties.

In this trial on the record, the Court reviewed a very large and comprchenmve body of
evidence, conszstmg of about 6,000 pages of tesnmony and exhibits. The County submitted about |
1,400 pages of deposition testimony from 11 witnesses and declarations from 7 witnesses. Those ’
depositions and declarations incorporated about 2,700 pages of éxhibits, The plamtxffs subm1ttod
decla.rahons for 10 witnesses w1th nearly 2,000 pages of exhibits, .

The Court heard opening statements on November 3 2008 and closmg argument on
November 10, 2008 The claim tried by the Court is whether plamhfﬁs are King County
employees wﬁhm the meaning of PERS. The Court issued & written demsmn on February 9, 2009,
finding that plaintiffs are King County employees for the purpose of the PERS statute.

The Court is ﬁow- insuing findings of fact and conclusions of law under CR 52(8)(1) and
CR 65(d) to set forth ﬂm material facts on which the February 9, 2009 decision and the permeanent
injunction are based. ’ ‘.

FINDINGS OF FACT ’
1. King County has 2 mandatory const'i‘_cuﬁonal and statufory duty to provide indigent

defense. The four King County public defense agencies — The Defender Association (TDA),

FINDINGS OF FACT & CONCLUSIONS OF LAW - 2 BENDICH, STOBAUGK & STRONG, P.C.
Atlameys at Law
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Associated Counsel for the Accused (ACA), Society of Counsel Representing Accused Persons
(SCRAP), and Northwest Defenders Association (NDA) — all perform this governmental function

for King County.
o2 The agencies recéive all or nearly all of their funding from King Counfy.

3. The public defense agencies were effectively created by the government to serve
the government in providing indigent legal representation. They were organizéd 8s nonprofit
corporations with the limited purpose of providing indigent public defense because the County
required them to be nonproﬁt cozporations with that limited purpose.

4. After Gideon Y. Wamwrzght 372 U.S. 335 (1963), TDA was created as e nonprofit
corporation in 1969 to organize indigent public defense by the City of Seattle and the federal

government through the federal Model City pro graﬁl. 075 ISna Ceuntrtookover-ibe . 9%

Couvafy-duty. Initially, TDA was the County’s sole public defense agency.

5. ACA wasg established as a King County public defense agency in 1973, and started

providing public defenSe services that year.
6. SCRAP was created in 1976, at the County’s request, to provide representation in
juvenile cases and it started providing those sexvices in 1976. ‘

7. NDA. was created for the County during the County’s 1987 budget process,to~

awinority=-run firm<Rathes NDA was added asa public defense agency by the County in 1987,
during the County’s budgetary process for the 1988 budget. The Couﬁty then assigned cases to

NDA. in 1988, cases-that the County would have otherwise assigned to the other agencies.

8. King County’s public defense system is un.ique in the pation and the quality of
King County’s public defense has been highly praised. The King County Public Defenderis a
County officer, V. David Hocraffer. Heis an attorney and is the head of the King County Office
of the Public Defender (Oi’D) (formerly called the King County Office of Public Defense). OPD

FINDINGS OF FACT & CONCLUSIONS OF LAW -3 EENDICH, ST gfﬂﬁcﬂl‘ta STRONG, P.C.
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screens individuals for financial eligibility for appointed counse] and assigns the cases to one of,

King County’s four public defense agencies. OPD is a division within a County department, the
Depar&nent of Community and Fruman Services, which is part of the Bxecutive Branch.

9. The County exerts control over the agencies through its allocation of cases and
assignment of cases to the public defense agencies. ' -

10.  The County assigns cases to one of the agencies, unless ﬂiey have a disqualifying
conflict of interest, in which instance the case is assigned to one of the attorneys in private practice
on the County’s panel of éttomeys to represent indigent defendants. An agency cannot refuse a
case assigned fo it by the Cqunty unless it has a disqualifying conflict of interest. A panel
attorney, in contrast, can refuse a case. A defendant cannot choose which public defense agency
will provide representation.

11.  The County assigns cases to each agency based on the type of case and the market
share (percentage of cases) the County allocgtes to ;:ach agency for that tyf)e of case, e.g., feloni és,,

district court misdemeanors, juvenile cases, involuntary treatment, etc. Each year the County tells |3

each agency how many cases it will get in each area.
_allacationg.
12.  The County has changed these allocations somewhat over time, For exaraple,

dependency cases. Nejther

13.  Similarly, after NDA lost its Seﬁtﬂe misdemeanor caseloads because the County no
longer contracted for the Seattle Municipal Court, the County took six attorney caseloads from
SCRAP, ACA, and TDA and assigned them to NDA to keep its caseloads up. ‘Ihe agencies losing

ﬂaose six attomey caseloads protested, but the County made the change anyway.
4. The County-assigned percentages for each public defense agency is determined in

FINDINGS OF FACT & CONCLUSIONS OF LAW - 4 " BENDICH, STOBAUGH ﬁmowc, P.C.
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the County’s annual budget process for County departments, divisions and agencies. After the

budget is adopted, the types of cases and the percentage each agency will receive is stated in the

County’s confract with each agency.

15. . The County slao assigns certain cowt calendars or defense functions to particular
agencies, e.g. arraignments, domestic violence, out of custody, SRA modifications, etc. This also
oceurs as part of the County budget process and is ;ater stated in the annual confracts.

16.  The King County Superior Court operates out of three courthouses: the main
courthouse in Seattle (KCCH); the.Regional Tustice Center in Kent (RJC), and the Juvenile Court
in Sesttle. The County also has several district courts. The County decides which agencies will
handle cases in which court and how many cases each agency will have in that court. The County
has changed.these.assignmenfs somewhat ov& time, and added TDA to join SCRAP and NDA to
perform work at the RJC

17. Th; County also exercises control through its annual budget process This budget
process for the pubhc defcnse agencies js really no different than for any other public agency that

submits a budget to the Executive and/or County Council. In fact, startm_g around at least 1989

| the County used the same budget method for the public defense agencies that it uses for other

County departments, agencies and divisions.

18.  Each year OPD sent each public defense agency a proposed detailed line-item
budget based on the prcvious; year’s actual expenditures, The public defense agencies submitted
to OPD their anticipated costs — bgsed on last year’s actual costs —in the detailed line-item areas,
including listing the salaries and beneﬁﬁ for each public defense attorney and staff, If there were

mandatory increases (such as increased caseload, new case areas, increases in rent, etc.), these

costs were added by the Counly'. If the County was undergoing a budgetary shortfall, OPD, like

every other County agency, would be given a ﬁercentage reductionge-achievereg—S3-reduetion
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21.

County monthly expenditure reports tracking the line items in the approved budget incorporated in _ |
the contract and quarterly position selary reports tracking each attorney’s salary and each staff

member’s salary as it had been approved in the County budget and incorporated into the contract.

23.

four public defense agencies is determined by the County each year in the County’s budget for the -
next year, e.g.; the 2008 budget adopted in 2007 determines the 2008 funding for each public
defense agency. After the budget is approved, the County contracts with each. of the public

defense agencies for the next year. The confract amount is based on the County-approved budget.

24,

County has the agencies sign a one-page County form called “Intent to Contract,” which allows
public defense services to continue without a contract by following the County-approved budget
for gach agency. Sometimes the actual contract is not effective until after the end of the year it

covers or uatil a substantial portion of the coptract year hag passed.
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To show compliance with the County budget, each agency had to submit to the

Just as it does for other parts of the County govemment, the fanding for each of the

"The contract is sometimes not completed before the next year begins, and the
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25.  The County also exercises control and acts like an employer by seiting pay rates
and job classifications and by menitoring the agencies to assure that they adhere to these
requirements. King County determines the salary for public defense attorneys to provide parity in
salaries between public defense attorneys and deputy prosecuting attorneys. The County uses the

“Kenny scale” for public defense attorneys and deputy prosecuting attorneys. The Kenny scale

was developed by the County s e result of a study that the County commissioned. The County

commisgioned the Kcnﬁy Group to stdy prosecutars and public defenders, clessify their
positions, and establish pay classifications with pay parity for public defenders with prosecutors.
The study did not addr&s benefits, only base salary.

26.  The Kenny study developed job descriptions, education and experience
reéuirements for eaéh sttomey classification, both prosecutors and public defenders. It also

established a s;ilary schedule — called the “Kenny scale” — with pay steps for each classification

providing pay parity for prosecutors and public defenders.

27.  ‘The Kenny salary scale was adoptéd by the County Council in Ordinance 5221 in

111989, The County Council required pay party for public defense attorneys with prosecutors,

using the Kenny scale and aﬁorncy classifications. After the County Council adopted the Kznny
scale, the County incorporated it into the County-approved budget for each agency and

incorporated the scale directly into its annual contracts with the agencies.” The County updates the

scale each year and includes the cost of living increase given to County crhployees. “The Kenny

scale has been used by the County for over 18 years and is still in effect.

28.  The County monitored the agencies to assure that they complied with the Kmny' .
scale and they provided the.plaintiﬂi: with the same cost of living adjustment that the County
provided to other County employees, including prosecutors.

29.  King County directed the Kenny group to conduct a similar study and classification
of public defense agency staff, which was completed in 1990. The Kenny Group reclassified the

public defense agency staff and set their base pay s0 that it would be raised to be comparable to
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County employees performing similar work. The County Council did not adopt the pay paﬁty for
public defense staff at that time. County budgets for the agencies thus did not provide enough
money to have pay paxity for the non-lawyer defense staff with their counterparts in the

prosecuior’s office or other parts of the County.

31, In 1999, King County completed an intemal study classifying the public defense

agency staff and determining the rate of pay for the classifications. The County appropriated
additional finds to move toward ,.ps.y perity for staff, and County budget and contracts with the
public defense agencies incorporated these éhan'ges. , ‘ . .

32.  The County also effectively controlled benefits through budgets and contracts. The
County-approved budgets each year for the County public defense agencies included line items for
“benefits” for the lawyers and the staff. The County characterized “employee benefits” as
including mandatory employer taxes, ¢.g., FICA, FU’I'A, worker’s compensation, and
unemployment. Thus, the amount ‘set by the County for employee ben;ﬁ’g:s other than employment
taxes was actually lower than stated in the budgets. The actual employee benefit finds that the
Cognty provided the agenci;s is almost entirely used for health insurance preminms. Some
agencies were able to sometimes to make a small retirement contribution to the agencies’
retixlement‘plans if they had some left-over savings at the end of the yéar, beyond what the County
required for res erves

33.  The County’s contention that the public defense agencies can manage their own
monies as they see fit, including developing 401 (k) pians or something similar, is illusory when,

despite their requests, they were not provided the funds to adequately establish a pension plan
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1 || similar to PERS. The benefits the County funded did not provide parity with County employees,
such as employees of the Prosecutor’s Office. With the funds provided by the County the
agmciés could not afford to fund 2 defined benefit plan such as PERS. Instead, the agencies

4 establi'shed.retirement savings plans, into which employees could make tax-deferred retirement

contributions from their own pay. These self-directed employee-fundcd plans are not comparable

¢ || to 2 PERS-type defined benefit plan.
34.  The County’s monetary conirol through the budget process, reservation of powers

7
g ||to audit and vitimately dismember a public defense agency, and the County’s authoﬁry to allocate
g || cases among the égcncies gives the County control over the public defense agencies and plaintiffs.

e ke defense.attorpes,with
A3 FRCY—AE

25 || the twn existing rnrporafmmhPrqhiprpﬁiﬁmqul that he vragalso the mqnnging director, and
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39, Because County funding was SCRAP’s sole source of’ income and without the
County contract SCRAP would cease to exist (as Eastside had), SCRAP complied with the
County’s demands. SCRAP made the. County—:required changes to its management, membership
and Board of Directors, amended its Bylaws, submitted Robert Nickels’ employment contract and

its leages to the County for approval, and complied. with the County’s additional conditions.

41.  The County thenaudited NDA. The audit found in addition to leasing an office

without County permission, NDA. had set up a for-profit affiliate using a portion of its savings and.
it did not have & working board. NDA replaced its board, its for-profit affiliate retumed the funds

to NDA, and NDA. ended its affiliation with the for-profit group.
42.  The County decided that NDA’s response was not adequate and in August 2002 the -

 County filed suit against NDA and asked the court to place the agency under the control of 2

receiver. The County’s complaint summarized the audit, alleged that NDA was still incorrectly
organized becanse the new Board of Directors was improperly appointed by NDA management,

and asserted that NDA had breached its contract with the County. The County sought the removal
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of NDA’s Board of Directors and management, appointment of a receiver, and restitution of funds
“misappropriated or mismanaged” by NDA’s management, or alternatively dissolution of NDA
and returp. of any funds held by NDA. to thc. County.

43. NDA defended on the basis of its independent contractor status stated in the
parties” annual contract. NDA and individual defendants argued that the County haa no standing

or any legal basis for seeking a receivership and removal of NDA managers and directors smce

NDA was only a contractor with the Couaty and there was currently no contract.

S eariene it and Eluman. Servcss (D shich the N s Tafana
(CRD)-s deiimit-thedts ‘ E}

DCHS has not notified NDA that it intends to terminate any contract withf
NDA at this time. However, based upon NDA's “response” to the audit xepoptand
the fact that WDA has failed to cure any of the issues identified therein, DCHS has
determined thak it will not confinue to fund NDA: after expiration of the 3tatement
of Intent on December 31, 2002, unless a receiver is appointed. Furthérmore, at
such time, in accordqnee with the provisions of the Contract; DCHZ will demand
that NDA remit the balance of its reserves to DCHS and to the gAtent permitted by
the applicable courts, withdraw from all cases assigned to it by OPD. :

Pursuant to Section 2)60.040 of the King CountyCode, DCHS may contract
" only with nonprofit corporationi\formed for the specjfic purpose of rendering legal
services to persons eligible for representation thropgh OPD. I'have attached a true
and correct copy of KCC 2.60.040 as\gxhibit 3,/Thus, if NDA. is engaged in
providing in any other foxm of legal reprgsepttion — whether for profit or pro
bono — DCHS is prohibited by law from cpitinuing to fund NDA.

NDA’s governing instrument pdiginall}only contemplated indigent
defense, The King County Code dpés not permNDCHS to confract with an agency
involved in anything besides public defense.

¥ %k %

All of the fands cyefently held in reserve by NDANp fact all of NDA’s
funds in general, are fipds paid by the taxpayers via DCHS ¥gr the sole purpose of
indigent defense. Axy funds that NDA has maintained in reserxg by mandate of the
Contract, or by vijrfue of its management’s nnder-staffing cases to the agency at
a profit, constitdte a charitable trust fund to be held for the benefit oKthe King
County taxpsying public. ... [Footnotes and record citations omitted.]

3

SCHS will not deal with NDA’s current, hand picked “board membes.
We.did not discover that NDA did not have a Board of Directoxs or that McK®
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2nd Mills had selected their own members until the audit. Before such discovery,
DA had represented to DCHS that it had a lawfully constituted Board.

If Mills has engaged in a practice of family law in Pierce County wile in
the employ of NDA as its Deputy Director, ‘this would be inappropriate efen if -
_done on A\pro bono basis. While the clients may have not paid for his f#me or
" services, DSES did as it was then paying his salary as an employee of NDA.
DCHS will nd¢ underwrite Mills® or any other NDA. attorney’s “prg’bono”
activities in ofhyy courts. DCHS pays NDA’s employees to unds ake indigent
defense in cases agsigned by OPD in King County and the City/of Seattle. DCHS
will not provide furs to NDA so that it may engage in otheplegal representation in
other counties and myicipalities. NDA cannot use public/funds paid by DCES for
the benefit of King Couxty taxpayers in this manner. '

IFNDA asserts thatYqe reserves it is holding #en be used by it for any
purpose, DCS would object. e use of those reseges is restricted to indigent )
defense of OPD-assigned cases'gnd may only bg sed for such purposes [Emphasis
in original; paragraph numbers defgted.] ~ ' aﬁ/ﬂ/

45.  The County also took the post ion id the NDA litigation that the agency’s reserves

v

belonged to the County, not to the agenc;ﬁ!:

DCHS has never agreed any/surplusR of funds paid under Contract for the
representation of indigents may be kept by NDX to use for any purposes for which
it sees fit. The fixst page of theLContract provide “any and all funds provided

" pursuaat to this Contract are pfovided for the sole pyrpose of provision of legal
services to indigent clients #f the Agency [NDA] [emRhasis by County].” DCHS
has an interest in that res¢fve — the money is for indigengs, not for NDA’s
expansion. DCHS” intpfest entitles it to 2 receiver.

DCHS’ rightfo NDA’s funds, both operating and ressgve, is further secured
in Section XTILE of the Contract which provides that in the evigt DCHS terminates
e of the “misappropriation of funds” or “fiscel _
mismanagemedt,” NDA “shall return to the County those funds, uixpended or
ifted, which, at the time of termination, have been paid toxthe Agency
e Coumty.” “Misappropriation of Funds™ is defined under¥xhibit V to
act as “the appropriation of funds received pursuant to this Conixact for
purpgses other than those sanctioned by this Contract.” Id.

. In ts response to the audit, NDA admitted it paid funds reccived undelhe
Chntract for services rendered to or on behalf of The Law Group PLLC (“TLG™)

46,  The iral court granted the County’s motion for appointment of 8 receiver, and on
the County’s motion appointed J effery Robinson, an experienced ¢riminal defense atformey, as

receiver. The County had solicited Robinson to be the receiver before bringing suit.
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| reimbursements of any such expenditures and write new employee policies and procedures.

47.  Robinson sought court approval for almost every action that he took as recciver.
Before he sought court approval, Robinson sought King Cﬁunty’s approval, because if the County
did not spprove his actions, it would not contract with NDA, thereby ending its existence.
Robinson thus sought the County’s approval of Eileen Parley as the Executive Director of NDA

before he appointed her and obtained court approval for the appointment.

49.  Shortly after the receiver was appomted King County sent NDA. a Notice of

Maiterial Breach, triggering the County’s corrective astion procedures. The Notice said that NDA
had breached itg contract and the contract would be terminated if NDA did not remedy the breach,
thereby endmg NDA’s existence since the County was its sole source of funds

50.  The notice repeated the grounds dn thcb King County haci sought appointment of
a receiver, and required that the receiver restructure NDA to the County’s sansfac‘aon. The
County required NDA to discharge the two lawycrs who had been directing and managing ﬁDA
(which Robinson had already done), obtain new board members that were satisfactory to the
County, terminate or renegotiate its two leases, write and adopt new Bylaws and Articles of

Incorporation, review financial records for possible inappropriate expenditures, obtain

52:  King County required that the receiver amend the NDA bylaws and articles of

FINDINGS OF FACT & CONCLUSIONS OF LAW - 13 ) BENDICH, STOBAUGH & STRONG, P.C.
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{litigation due to-many restrictions and controls placed on them by the County. Theyarethe

| County for approval prior to signing. In fact, the County brought a receivership case against NDA

incorporation to limit its activities to only public defense.

P

NDA’s Board of Directors adopt the King County Code of Ethics, and that NDA also include it in

NDA’s Employee Ha.ndbook and provide a copy to each NDA employee. NDA-also-rewrote-its

54,  The County contends that the agencies are nevertheless “independent contractors”

as stated in the contracts. The County points to the fact that the agencies are organized as
nonprofit corporations with articles of incorporation, bylaws, board of directors, who hold
meetings, create minutes for these mc;.etings, as proving their independent contractor status. The
County also points to the fact that the agencies file IRS form 990s (& form used by nonprofit - |
coi—po.raﬁons to repoﬁ their yearly income and o;cpens&s) and form 5500s (a form vsed to report:
their expenditures for employee benefit plans) show that ghe agencies are “independem
contractors.”: Thése forms, however, are not binding and show only that the agencies are
organized as nonprofit corporations, not that they are independent contractors, and the Court finds,

based ox the evidence, that the agencies are not independent contractors for purposes of this

fanctional equivalent of a Co‘mity agency or subagency and/or alter ego of the County.
55. A true independent contractor, for example, would not need permission to obtain an

office lease. ‘King County required the public defense agencies to submit office leases to the

and used its corrective action procedures to require NDA reorganizaﬁdn in part because NDA
leased office space after the County disapproved of that lease. | .

56.  The County assigns the cases and determines the market share (percentage of cases)
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1 selected by the 'Gounty—tquef—i—ts—Assi—gncdfCounsel,Panel.,,fl'hc:seﬁom}’&e,gimﬂe o

that each agency receives. There is no competition among the agencies for cases or market shares.
The County also does not allow the public defense attorneys to do other work, for pay or pro bono,
except with its permission, as is shown by its action against NDA. The public defense attormneys
are required by the County to perforn their services personaliy. They cannot subcontract their
work and neither can the staff. The County also does not allow the agencies to subcontract the
defense work except with County permission and no such permdssion has ever been granted. A
true independent contractor would not have these restrictions. | ‘

57.  The County restricts the agencies to being nonpr.oﬁt i:orpbratioixs with the limited
purposes of providing iﬁdigcnt public defense. It prohibits them from contracting with anyone
exoept another public agency or municipal government for public defense or public defense
related work. A true independent contractor wguld be able to contract for sources of Tevenue other
than indigent public defense (e.g., represent retained clients or provide services to private chents
on a sliding scale or develop some source of revenue other than criminal defense). | ’

58. 'I'hé County also restricts the agencies from having any affiliated entities, either
nonpmﬁt or for-profit. A true independent contracwr would not be so restricted. In fact, the
County put NDA into recewers}up and required it to be reorganized in part because it bad created
a for-proﬁt affiliate.

s9.  The County assigns some criminal cases o atiomeys in private practice who are

independent contractors. The County treats the Assigned Counse] Panel Attomeys and the public
defense agencies and public defense attorneys differently. The County does not have control over
the Panel Attomeys;. It just assi,gné themn a case which they can accept or reject. In contrast, the
County exercises a great deal of control over the public defense agencies end plainfiffs.

60.  These Coumfy restrictions assure that the agencies’ sole (or virtually sole) source of
cvenue is from the County for indigent public defense. Because the County provides sll {or

neady all) their revenue, the agencies lack any ability to engage in meaningful arms’-length
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1 || bargaining with the County about the essential terms, such as benefits, because their only

2 || alternative to acquiescing in the County’s demands is to end their existence.

3 61. A:lﬂwugﬁ'ﬁe board of directors for eaﬁ m approves the County’s contract

4 || with the agency, fh&e—&ppf&“&l%ﬂﬂmmm aThe agencies have no ability to negotmm&ﬁaf

the essential contract terms. The actual contract price is predetermined by the County’s budget

5

6 || process the year before the contract, and is not & negotiated item. The County contract i3 then

5 || offered on a take-it-or-leave basis. The agéncies have no power or abilify to reject the County’s

g t&e—it—or—leave offers because their existence depends solely on County funding and the County

o ||prevents them from having any other source of revenne.

0 62.  The2003 contract “negotiation” is llustrative. The County hed the agencies sign
- its “intent to contract” forms for 2003 incorporating the budgeted amount for each agcncy

15 ‘|| approved in 200-2. Eventually the County gave the agencies a proposed 2003 contract. Thf
,13' agencies and their board of directors strongly objected to the County’s prop osed contract. It

“ contained numerous new detailed provisions to which the agencies objected, including termuination

without cause and inspection 6f all client files by the Public Defender, which the agencies thought

15' vialated ethical rules because the four agencies the Public Defender supervised have clients with
I: conflicting interests. The directors of the agencies and board members met with the County

officials, including the Public Defender and head of the.Department, Ms. MacLesan, but the
18

County would not agree to remove the offending provisions. mae%mrﬁebmséh 2
19

mﬁ&mﬁﬂn&&&emw%m&?rabﬁmﬁm iee’ phiections hut the-Bxscutive-werdd yﬁ

20

nates. The agencies’ boards decided not to

2] R . ;
sign the contract, but the County told the agencies in September 2003 they either signed the

2 e
2 contract as is or the County would terminate their contracts. The boards and executive directors

B || then retuctantly signed the contract becanse otherwise their agencies would cease to exist.

24 63.  Although the organizational structure of the public defense agencies appears to

25 |l show they are independent organizations, the substance of their relationship with King County
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shows the agencies lack genuine independence. They are not independent contractors.
R 64. . The County also contends that for puxposes of PERS it cannot be an employer of
the plaintiffs and the plaintiffs cannot be County employees because it does not exercise day-to-

day control over either the agencies or the plaintiffs. The Count finds that day-to~day control is

not critical here for several reasons.

66.  The public defense agencies have significant, but not complete, control over their

day-to-day operational matters. The day-to-cfay control exercised by the public defense agencies
gene'mHy includes hiring, internal structure of the agency, work assignments and promotions,
setting of vacation schedules and most internal discipline, and mmﬁgemmt of funds provided by
the Coumnty within the constraints of the County appro_ved budget and contract.

67.  This type of independence in day-to-day control over operations is normal for
recognized units of King County government and it does not distinguish the public defense -
agendies from other Coﬁnty agehci¢s. The Court finds compelling the testimony of Ricardo Cruz,
the former director of King County’s Office of Human Resource Management.

68, Cruz explained that the items of “independence” in operations relied on by the
County as pzo»ﬁ@g that the agencies were “indepéndent contractors,” including who to interview -
fé)r 2 job, questions to ask potential hires, the decision of hiring and/or promoting, appointment of
supervisors, decisions regarding internal structure, reorganization and assignment of work duties,
were also in fact normal for recognized units of county government. He testified thét becau'sc. of
the decentralization for personne] matters within Xing County government, the actual Couﬁty
agency departments and divisions operate with little significant difference from the public defense

organjzations, including the fact that there is nothing unique about two of the public defense

FINDINGS OF FACT & CONCLUSIONS OF LAW - 17 BENDICHE, 8TOBAUGH & STRONG, P.C.
Aftorneys at Law
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organizations having collective bargaining agreements, since about 80 10 85% of the County’s

work force has collective bargaining agreements, including the prosecutor’s office which has an

agreement covering dei)uty prosecutors.
69.  The day-to-day operational independence of the public defense agencies is thus not

different fom the operations of other King County agencies, including the Prosecutor’s Office.

73.  The difference between Pierce County’s Department of Assigned Counse] and the -

King County public defense agencies is a matter of corporate form because the public defense

EINDINGS OF FACT & CONCLUSIONS Of LAW - 18 BENDICH, ST ggaAUGH (-t.‘ $§TRONG, R.C.
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1 || agencies are incorporated as nonprofits, while Pierce County’s Departrnent of Assigned Counsel is

2 || & recognized unit of County government.

3

4

5

6 4 ;

7 75.  Bssentially the public defense agencies perform administrative functions for the -

g || County, managing public éefense for King County in the same manner as other agencies that are

9 officially part of County government, e.g., Department of Assigned Counsel in Pierce County.

10 76.  The County contracts with the agencies contain a number of proﬁsions which the

1t County contends are only “ovcfsight”-pmvisions, but the Court finds that these provisions'tw :

1 particularly when coupled with the other facts of control cxerci§ed by the Coﬁnty found by the

3 Court — provide for control, not merely oversight, over the agencies and the plaintiffs.

y 77. . The County anmually or occasionally biennially contracts with the public defense
agencies and the County defines each of them as an “agency” in the contract. The same contract is

8 used for each of the agencies. In these contracts, King County sets the maximum number of cases

: an attorney may handle per year in each pmcﬁce area each year. Xevin Dolan testified about how

these caseload limits directly affect his work.

2 ' 79.  Under the contract, the Agencies are required to monitor each attorney’s caseload

25 |l to make sure they do not exceed the caseload limits end the County monitors agexcies to assure

FINDINGS .OP fAC'I‘ & CONCLUSIONS OF LAW - 19 BENDICH, ST (AJuBAUGH t STRONG, P.C.
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1 || their compliance with these limits. If a violation is found by the County, it may result in

2 || corrective action.

3 - 80.  The County also states in the contract the percentage of cases and types of cases

4 || allocated by the County to each agency that occurred earlier in the budget process.

3 81.  The agf:nbics are requifed under the contmct. to keep track of the type of cases and

¢ ||to whom they are assigned. The agencies are required to submit monthly reports tracking the -

- || percentage of cases in each area that the agency hasreceived. . |

g 82.  The County requirés the public defense agencies and all public defense éttoheys,

5 staff and board members comply with the King County “Employee Code of Ethics™ ordinance,

10 K.CC §3.04, and incorporates this requirement in its contracts with the agencies.

1 83.  The County also set appropriate staffing :levels for support services. These are

1 incorporated into‘ the agency’s conirécts and budgets. The stﬁ wor.k undey the public defense

13 a.ttc.ameys and their supervisors in defending the defenda:;ts assigned by‘ the County.

L 84.  The County mamtmns in its oonirac?ts and otherwise that the fimdg provided to the
public defense agencies are solely for the purpose of providing public defense services for the

. County and cannot be used for any other purpose. (The Cc;unty relied on this provision inits

i: || sction against NDA?)

13

13

85.  The County provides funding for the agencies to purchase or lease equipment. This
%0 fonding is built into the agency’s budget by the County and incorporated into the contract. l
21 .
22
23
24
.25
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87.  The County required the agencies to submit several fegulér reports: ?osition galary
reports listing the salary of each of the lawyers and staff; monthly expenditure répofts tracking the
line itemns in the County-approved budget for the agency; monthly closed case reports; attorney
case reassignment reports; reports about attorney evaluations; persistent offender reports;
additional credit reports; complex litigation plans and time sheets; extraordinary case credits, and
responses to clic.nt complaints, and any “additional sumﬁa:ies, reports or documents requesied by
OPD.” These reporting requirements have been incorporated in the County contracts.

88.  The contracts cc;ntain a corrective action procedure which applies if the County
believes that the agency is not complying with the contract. Under this procedure, the County.
notifies the agency of the nature of the Co‘uﬁty complaint in writing, the agency has three working

daj!s to respond in writing with its corrective action plan to correct the deﬁci.ency specified by the

Comity within 10 days. The County then notifies the agency whether the proposed correctioh has

inthe sele-diserction-ofthe-County-been accepted. If the agency does not satisfy the County with

its corrective action, the County may terminate the contract, or continue to withhold payment.

90.  .The contract also autharizes the County to conduct audits of agencies’ internal

FINDINGS OF FACT & CONCLUSIONS OF LAW - 21 BENDICH, STOBAUGH & STRONG, P.C.
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21

22

operations to assure compliance with the County’s requirements, These audits are either by the
County’s Executive Audit services, or by OFD conducting 2 “site visit.” These “site visits” are
intensive audits to make sure th.at the agencies’ internal operations comply, in thé County’s view,
with all the County’s requirements. If the County finds noncompliance by the agency, it uses its
corrective action procedures to require the agency to-rnake the changes to the agency’s internal

operations that the County deems necessary.

93.  The County sets mandatory attorney qualifications for each practice area for each

attorney classification. These are stated in the contracts and are also stated in the public defense

attorney clagsifications that are incorporated into the Kenny scale.

94,. The County requires that the agencies conduct annual attorney and staff

performance evaluations and this requirenent ia part of the contract. The County reviews and .
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10
11,
12
13

14

[into the agency’s contracts. This policy requires the agency to report to OPD any time there 18 an

“Constitutional Case Law” or “RPCs.” The extraordinary ocourrence can lead to corrective action

2

approves the contents of the evaluation forms. The-Gounty-alse-establishes-the-racthod-ofthe

95.  The County promulgated a Standard for Client Complaints, formalizing the
County’s longstanding practice. This practice —now a standard — was incoxporated into the

contracts. Under this practice when a client complained to OPD, OPD would contact the agency,

requiring the agency to respond to OPD in writing within 24 hours using an OPD form.—ORD-has—

96.  The County has an “extraordinary.occurrence policy” that the County incorporated
allegation that an attorney or staff member has breached a professional duty owed to a client under

by the County and ultimately to contract termination. -

22

23

24

25

99.  Under the contract, the County exercises tight monetary control over death penalty,

murder, and other complex cases through its control over case credits and expert witness fees. Y
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100. King County exercises extensive control over its public defense agencies. It treats
thern as if they are County agencies or subagencies and the County acts like an employer and
treats the plaintiffs as énployees. The County is an employer of plaintiffs an;i plaintiffs are
County employees fo‘r the purpose of PERS. King County’s activities constitute control, not
oversight. '

101.  Plaintiffs’ claim is for enrollment in PERS, a state pehsion system for public
employees aufhiorized and defined in state statutes. ‘

'102. Plaintiff Kevin Dolan works as a County public defenss attorney with ACA. ACA
does not have a union, and ACA. has never had an election to determine union representation.

105. SCRAP does not have a union. At one time, there was an election to determine
representation, axgd union representaﬁon was rejected. |

104: TDA and NDA have unions that represent employees. TDA-sndNBA-donot

engage-in-meaningful- bargaini

105. The NLRB held elections at some (but not all) public defense agencies, after.unions

had filed petitions to certify unions and those public defense agencies had sﬁpulate& to elections.
The NLRB election certifications did not decide whether attorneys and staff at TDA and NDA.
were public or private employees, nor whether TDA and NDA. were public or privafc employeré.
Tize NLRB has not decided any juzisdictioﬁal issue or other issue relaﬁng to public defense
agencies in King County. .

106. Plaintiffs did not waive PERS benefits, nor are they estopped, by accepting

| occasional and uswally employee-funded forms of retirement benefits. There is no evidence in the

record of any knowing relinquishment bjr plaintiffs of & Icﬁown right to PERS participation end no

evidence supporting estoppel. v
107.  The Attorney General interpreted the PERS stafutes in AGO 1955-57, No. 267, and

found that the employees of a nonprofit corporation (Associated Students of the University of
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1 || Washington) were eligible for PERS membership because the nonprofit corporation wes au “arm
2 || and agency” of the University of Washington, an eligible PERS ernployer.
3 108. DRS’s administrative interpretation of the PERS statute is the same as the Attorney
4 || General’s. In a December 1990 PERS eligibility decision, DRS interpreted the term “employer”
< ||in PERS in the same manner as the Attomey General did in AGO 1955-57, No. 267. DRS
¢ | adopted the Attorney General’s interpretation as 1ts own, and found that the employees ofa
7 || nonprofit corporation, the Washington State Umversny Bookstore, were correctly enrolled in
g || PERS because the nonprofit corporation was an “arm and agency” of Washington State
o Upniversity, an eligible PERS employer.
10
11
12
13
14
s CONCLUSIONS OF LAW ‘
1. The Court incorporates as part of its conclusions of law the Court’s February 9,
- 2 2009 written. decision, which explains the legal basis for the Court’s trial decision. '
g ) 2. :I{ing County is a2 PERS employer and has a duty to enroll its employees in PERS
1 and make PER.S contributions to DRS.
19 3. - The public defense agéncies are the ftmctional.equiva]cnts (alter eg;:s) of King
2 County and each is an arm and agency of King County.
4 4. King County is an employer of the plaintiffs and the plaintiffs are County
2 employees for the purposes of PERS. |
3 5. King County’s affirmative defenses are rejected.
24
25
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1 "DATED this | day of Q(}Wv(_, ~,2009.

198-12302 £ 030

2 ) O
g W/

Presented by:
BENDICH, STOBAUGH & STRONG, P.C.

3 {{DAVID F. STOBAUGH, WSBA #6376
LYNN S. PRUNHUBER, WSBA #10704
10 {|STEPHEN K. STRONG, WSBA #6299
STEPHEN K. FESTOR, WSBA #23147
L\ Attorneys for Plaintiffs

%2 1| Approved as to Form; Copy Received:

13 || DAVIS WRIGHT TREMAINE LLP
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15
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74 . INTHE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE

8 || KEVIN DOLAN,

9 , Plaintiff,
ol ve. Cause No: 06-2-04611-6
e cone | e
12 Defendant. .
13
14 This matter having come before the above-entitied Court on ﬂmo (2)

15 || separate hearings as to the presentment and/or need for findings of fact and
18 i conclusions of law as presented by counsel for KEVIN DOLAN, DAVID E,

7 || STOBAUGH and LYNN PRUNHUBER; KING COUNTY being represented by PHIL

18 TALMADGE, AMY PANNONI, and MICHAEL REISS, respectiully objecting to the

19 )
entry of any specific findings of fact and conclusions of law and argument being

20 i
heard and briefs reviewed on the above two respective dates. The Court, having
21
reviewed the material presented by counsel, as well as oral argument, and having

2 reviewed the records and files contained herein, wherefore, it is heraby,

24 ORDERED, ADJUDGED and DECREED that pursuant to the terms of

o5 ||the Court's Written Decision entered by The Honorable John R. Hickman, on the g"

ORDER REGARDING FINDINGS OF FACT AND
CONCLUSIONS OF LAW ~Page 1 of 3
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1 || day of February, 2009, that findings of fact and conclusions of law weré required of
2 |l the Plaintiff to be drafted at the Court’s request.
in addition, the Court believes "findings” are necessary under CR 52 (a)

(1), and the Court further adopts the case law and authorities cited by Plaintiff's

5 .

coinsel in their Memorandum of Authorities, dated 21% day of May, 2008, and
6 . .

) incorporates said memorandum hereto.
7’ .
It is further, -

8
o ORDERED, ADJUDGED and DECREED that the Plaintiff's motion to -

10 exclude defense counsel’s abjections/proposed amendments to Piaintiff's findings of

© 44 ||fact and conclusions of law is denied. -

12 it is further, | ‘
13 " ORDERED, ADJUDGED and DECREED that thé Codrt_, in preparing
14 lithe final ﬁqdings of fact and conclusions of law, éonsidered proposed pleadings from

15 Il both Plaintiff's counse! as well as Défendant's counsel. The Court, in drafting its final

18 findings of fact and conclusions of law, sither interlineated additional wording or

17 o .
struck lines and/or paragraphs from the Plaintiff's proposed findings of fact and

18 :
"~ |lconclusions of law as the master model. In addition, the Court made a number of
19 . :
modifications as proposed by plaintiff and defense counsel as reflected in their
20 :

o1 proposed pleadings. The basis for the exclusions and/or failure to include

” modifications by plaintiff or defense counsel is based on a number of grounds:

23 1) That the proposed inclusions that were lined out in the Plainfiff's

24 : proposed pleadings were either argumentative or were not key

25 factors in the Court's final decision as related in the Court's Written

ORDER REGARDING FINDINGS OF FACT AND
CONCLUSIONS OF LAW — Page 2 of 3
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1 Decision dated the 9" day of February, 2009. The fact that a
2 paragraph is lined out shall not be interpreted as if being untrue.
3 The Court lined out that paragraph simply because it was either
4 afgurﬁentative or was not a key factor in the Court's Written
5 Decision; and
° - 2) The proposed findings as 1o either exclusion or failure to include
: recommended changes by the defense falls into the same category
. as either being argumentative or not key factors in the Cbourt's
10 lengthy Written Decision.

T The Court notes that the material submitted by each party fliterally

12 |{ numbered in the thousands of pages and hundreds of exhibits and it would be
13 || impossible for the Court to prepare findings of fact and conclusions of law as to every

14 || point argued by either side. Therefore, the lengthy written decision that was issued

13 || by the Court, and the attached findings of fact and conclusions of law, constitutes

16 the main basis for the Court's ultimate de;ision.

DATED this 9~ day of June, 2009.
18 : ‘ '

19

20

2 JUN - 2 2003

22

Juoe@bhm A RTCKVAN S

‘Piarce County Clerk

23

24

25
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KING COUNTY, WASHIP‘I«IJGTON

DEC 02 1994

DEPARTMENT OF
JUDICIAL ADMINISTRATION

THE HONORABLE MICHAEL C. HAYDEN

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING ,

TED WHITE, a single person,

)
* Plaintiff, ) NO. 94-2-09128-0
)
v. ) ORDER GRANTING

) SUMMARY JUDGMENT
NORTHWEST DEFENDERS ASSOC. ' ) TO KING COUNTY OFFICE
a private corporatlon, d01ng ) OF PUBLIC DEFENSE
) .
)
)
)
)
)

business primarily in King S
County, Washington; et al. ~EFRROPSSED T
NOTED FOR HEARING
FRIDAY, DECEMBER 2, 1994

11:00 A.M,

Defendants.

The'ccurt has cﬁnsidered the King County Office of
Public Defense’s Motion for Summary Judgment and the arguments
and submissions of-the parties, including:

1. Memorandum in Support of Defendant King County
Office of Public befense'; Motion for Summary J;dgﬁent;

2. Declaration of James Crane in Support of Defendant
King County Officé of Public Defense’s Motion for Sunmmary
Judgment;

3. Declaration of Rufus McKee in Support of Defendant King

County Office of .Public Defense’s Motion for Summary Judgment;

ORDER GRANTING SUMMARY JUDGMENT TO KING CQIQITY -1 .
33838\9\00033,0RD . ’
Seattle

|ae

¢ 0,‘ Me '
L DAVIS WRIGHT. TREMAINE
Law Ornces :
n r A 2600 Crnruxy Sql:wu * 150t Founrn Avewur
\, Seartiz, WaskoeTon ofi01-1688
{206) §23-3150 * Fax: (306) 6257699
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4. Declaration of Henry E. Farber in Support of Défendant
King County Office of Public Defense’s Motion Ffor Summary
Judgment, with excerpts from Deposition of Ted White attached;

5. Plaintiff’s Memorandum in Opposition to Defendant

King County Office of Public Defense’s Motion for Summary

'Judgment, with all attachments;

6. Reply Brief in Support of Defendant King County office
of Public Défense’s Motion for Summary Judgment; and

7. All other matters and pleadings-of record in this case.

Based on the Court’s review of the entire record before it,
the Court finds that, according to applicable Washington law, the

King County Office of Public Defense is entitled to summary

- judgment as a matter of law based on the following:

'

plaintiff was-repraced—by—a—Eaueasian—andtNat He Canmot—
estabtish—a—prima—facie case—of—diserinination.

é. It is without genuine issue of material fact that the

. » . STEE

King County Office of Public Defense was not plFintiff’s
employer. )
éz. It is without genuipe issue of material fact that the
King Couniy Office of Public Defense is not responsible for the
allegedly discriminatory acts of Northwest Defenders Assbciation.
For all the foregoing reasons, the Court finds the King

County Office of Public Defense’s motion to be well taken and

ORDER GRANTING SUMMARY. JUDGMENT TO KING COUNTY - 2 -
33838\9\00033,0RD
Seattle .
DAVIS WRIGHT: TREMAINE
Law Orrces

2600 CenTURY SQuaxe - 1501 Fourmi Avenue
Starrie, WasiveTon 981013688
(206) 6a3-3150 * Fax: (306) 6287699




IT IS HEREBY
2 ORDERED, ADJUDGED, AND DECREED AS FOLLOWS:

3 The King County Office of Public Defense’s Motion for.

4 Summary Judgment is granted as follows:

5 1

10

11 DONE IN OPEN COURT this &% day of December, 1994.

13 : xHONORABLE MICHABZC. HAYDENS

14 || PRESENTED BY: )

15 | DAVIS WRIGHT TREMAINE
Attorneys for Defendant
16 | King county Offlce of Public Defense

17 Q

By
18 Henry ES Farber, WSBA #18896

Carolyn J. Glenn, WSBA #19754

19,
S 20°
21
22
23
24
25

ORDER GRANTING SUMMARY JUDGMENT TO KING COUNTY - 3 , —
33838\9\00033.0RD .
Seattle
DAVIS WRIGHT' TREMAINE
Law Ormiczs

3600 Crnrury Squara * 1501 Fourmt Avanus
Searrie, WasHinGTON 98101-1688
{206) 6azprso * Fax: (206) 6287609
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‘NORTHWEST DEFENDERS

b

~———LODGED ~——— RECEIVED

HAY 20 1999

SOPY

AT SEATTLE
- CLERK U).S. DISTRY
B\/WESTERN DISTRICT Oi}'-'c\zl;fg-ilmg'TON
DEPUTY

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MARK LARRANAGA, et al,, _
NO. (99-330Z
Plaintiffs,

vs. ORDER OF DISMISSAL

ASSOCIATION,
Defendant.

The Court has before it defendant’s motion to dismiss, docket no. 31, and plaintiffs’
motion to amend, docket no. 33. The Court has considered the papers and pleadings
submitted by the parties in support of and in opposition to the motions and being fully
advised, enters the following Order.

1. Based on the arguments of counsel and the papers and pleading submitted, the
Court finds that plaintiffs’ First Amended Complaint must be dismissed pursuant to Federal
Rule of Civil Procedure 12(b)(1) and (6). Specifically, the Court finds that plaintiffs’ claims

arguably allege unfair labor practices under the National Labor Relations Act, 29 U.S.C.

§ 151 et seq., and are therefore preempted by federal labor law. San Diego Bldg. Trades
Council v. Garman, 359 U.S. 236 (1959). In addition, the Court finds that plaintiffs have

failed to state a claim for breach of a collective bargaining agreement because they have not

pleaded necessary elements of such a claim.

ORDER 1-
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2. Plaintiffs’ motion to amend complaint is also denied as futile. Plaintiffs’
proposed Second Amended Complaint would also have to be dismissed as preempted by
either the National Labor Relations Act or Section 301 of the Labor Management Relations
Act. | |

Accordingly, it 1s hereby ORDERED that:

1. Defendant’s motion to dismiss is GRANTED;

2. Plaintiffs’ motion to amend is DENIED;

3. Plaintiffs’ First Amended Complaint 1s DISMISSED with prejudice; and

4. Judgment shall be entered for defendant forthwith.»

IT IS SO ORDERED. |

DATED this A0 Iday of May, 1999.

THOMAS S. Z;LS\LYU .
UNITED STATES DISTRICT JUDGE

ORDER 2-
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MAY 2 4 1999

CLERK u"‘sT %ESA%;%T COURT
BVyVESTERN DISTRICT

MARK

NORTHWEST DEFENDERS ASSOCIATION

[]

al

& UNITED STATES DISTRICT COURT
- RECEIVED . . :
Western District of Washington

OFWN%%%%% JUDGMENT IN A CIVIL CASE

L2RRANAGA, et al.

V. CASE NUMBER: C89-~-330z

Jury Verdict. This action came before the Court for a
trial by jury. The issues have been tried and the jury
has rendered its verdict.

Decision by Court. This action came to trial or
hearing before the Court. The issues have been tried
or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED THAT

Defendant's motion to dismiss is GRANTED;

Plaintiffs' motion to amend is DENIED;

Plaintiffs' First Amended Complaint is DISMISSED with
prejudice; and

Judgment is hereby entered for defendant.

BRUCE RIFKIN, Clerk

- P "
May 24, 1999 By ({2 ,@2%( N AG~—

Date

Caseggtondon
Deputly Clerk

/




